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ORAL  WILL  PROBATED 

Marine  Knglneor  Left  ''Alt  To  Lie* 
lie,**  Court  Is  Told. 

New  York,  r)*»c.  8. — An  unusual  legal 
formality,  the  probating  of  an  oral  will, 
took  place  in  Surrogate'R  Court  in  Kings 
county  today. 

It  was  that  of  Gcor.o'e  O'Connor,  who.  at 
the  time  of  making  it,  was  two  days  out 
of  port  on  tb»:  steamer  Dorothy,  of  which 
he  was  chief  engineer. 
^  O'Connor  was  dHng,  and  when  the  cap- 
"I  tain  and  mate  asked  him  if  they  could  d« 
anything  for  him,  he  replied  : 

**No;  except  that  everything  I  have  be- 
longs to  my  daughter  Lizzie." 

That  was  O'Connor's  will,  and  It  was 
proved  by  the  tiw<i.i5eafaring  men  who  heard 
him  mak^  iTT  H«  left  considerable  property 
In  Brooklyn. 

The  rig  lit  to  make  an  oral  wiU  is  only 
accorded  soldiers  in  the  field  or  saUore  at 
sea.  
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j  Inlermliiifr    Poiiil    Settled 

J  Over   Inte!itfitc*«  Property. 

1  An  iDtcrcstinc  point  of  Inw  as  to  the 
Jurisdiction  of  the  Orphaus*  Court  otct  the 
sale  of  mil  estate  of  per:«ou8  who  die  with- 
out inn  king  a  will  whorp  th<^  apprnlsed 
Taluf  rlooH  pot  cxfced  $-.500  wns  doeidcd 
recently  by  tWo  Court  of  Appeals  in  the 
cage  of  Cain  against  Millpr.  The  caao  aroati 
out  of  a  eale  of  a  bouse  and  lot  at  Spriug- 
flcld,  BtUimore  county,  by  a  trustee  ap- 
pointed by  the  Orphans'  Court  of  Balti- 
more. 

Mr  Cain,  ^bo  is  an  engineer  on  a 
steamer,  bought  the  property  for  a  home. 
Subsequently  th**  widow  and  rbildren  of 
Henry  Tieman.  the  former  owner,  brought 
an  ejectment  huit  against  Mr.  Cain  to  re> 
corer  the  i>roperly.  They  eontonded  that 
the  Orpbao.s'  Court  had  no  juriadictfon  to 
»?ell  the  prciperty,  berause  it  was  in  the 
county. 

The  lower  court  (Judge  Elliott t  heid 
that  the  Orphans'  Court  had  no  jurisdic- 
tion In  the  ease,  ap  that  court  has  by  law 
concurrent  jurii^dictlon  with  a  court  of 
equity,  which  may  not  j^ell  land  !n  the 
county. 

By  reTcrsing  this  jud^rment,  it  is  said, 
the  Court  of  Appeals  hai*  held  that  the 
limitation  of  the  jurisdiction  of  the  Or* 
phans  Court  Is  in  amount,  and  not  accord- 
ing to  location,  and  that  if  the  real  estate 
of  an  intestate  does  not  exceed  $2,500  ap- 
praised value  that  court  which  appoints 
the  adniiniftrator  of  bis  personal  estate 
may  apjwint  a  trustee  to  pell  his  real  es- 
tate lying  anywhere  in  the  State. 

Attorney  S,  S.  Field  appeared  for  Mr. 
and  Mr.*?.  Cain  and  Attorney  Robert  F. 
Leach.  .Jr..  for  the  widow  and  children  of 
.,  Mjr.  Tieman. 
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PREFACE  TO  FIRST  EDITION. 

These  Notes  are  intended  for  use  by  students  who  are  taking  the 
Course  in  Vol.  II  of  Blackstone's  Commentaries  and  are  taking  the 
Course  in  Real  Property  with  a  text-book.  No  attempt  is  made  to  con- 
sider the  law  of  other  states,  and  it  is  assumed  that  the  majority  of  those 
using  this  compilation  will  practice  law  in  Allegheny  County.  Peculiari- 
ties of  Western  Pennsylvania  law  are  considered,  but  no  atten^t  is  made 
to  exhaustively  refer  to  the  statutes  local  or  fecial  to  the  various  coun- 
ties. The  Compiler  has  not  cited  any  more  decisions  than  seemed  neces- 
sary, and  the  Notes  are  not  to  be  substituted  for  a  digest.  The  student 
who  desires  to  become  a  'lawyer**  (as  distinguished  from  a  "member  of 
the  bar** — ^there  are  thousands  of  the  latter  and  few  of  the  former)  will 
tead  the  cases  cited  and  examine  the  provisions  of  the  statutes.  It  is 
assumed  that  access  may  be  had  to  Stewart*s  13th  Edition  of  Purdon's 
Digest,  and  to  the  Pennsylvania  decisions.  The  1913  Session  of  the  Leg- 
islature will  make  a  few  changes  in  the  law,  and  individual  annotations 
should  be  made  of  these  and  of  current  decisions.  Any  errors  of  citation 
and  of  statement  in  the  following  pages  the  Compiler  hopes  to  rectify. 

RICHARD  H.  HAWKINS, 

450  Fourth  Avenue,  Pittsburgh. 
March,  1913. 


PREFACE  TO  SECOND  EDITION. 

Following  the  exhaustion  of  the  First  Edition  a  few  corrections  were 
noted  and  a  few  additions  made  for  this  edition. 

RICHARD  H.  HAWKINS, 
Sept.,  1915. 
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THINGS  REAL. 

Blackstone  treats  of  things  real  in  the  following  order : 

1st.     Several^rts  or  kinds. 

2nd.    Tenures  by  which  they  may  be  holden  (post,  Sec.  24). 

3rd.     Estates  which  may  be  had  in  them  (Sec.  55). 

4th.     The  title  to  them  (Sec.  280). 

5th.     The  manner  of  acquiring  and  losing  title. 

Section  i.  Things  real  are  land,  structures  thereon,  fixtures  thereto 
and  rights  issuing  out  of,  annexed  to,  or  exercisable  within,  land.  Things 
real  are  permanent,  fipcedand  immovable.  -^         .  *      .   , 

Section  2.  Real  estate  is  such  an  interest,  not  held  as  merely  collateral 
to  a  debt  or  personal  duty,  in  a  thing  real,  as  is  of  uncertain  duration  and 
which  by  possibility  may  last  for  life  at  least.  £yv.:^d^^^*-n^. 

Section  3.  A  thing  may,  in  equity,  be  treated  as  personalty  though  in 
fact  real  estate.  Where  an  "equitable  conversion"  is  ordered  or  directed 
by  will,  real  estate  will  be  regarded  as  personal  property  so  that  if  a  testator 
orders  and  directs  his  executors  to  sell  certain  real  estate  and  to  distribute 
the  proceeds  to  certain  persons  the  law  will  regard  that  real  estate  as  personal 
estate  from  the  date  of  the  death.  Should  one  of  the  beneficiaries  die  before 
actual  conversion,  or  sale  by  the  executors,  the  interest  of  that  beneficiary  will 

/rx^jbsMMft  -£I2?  *^  ^ji^y^r^jLhSAjSLP^^^^"^'  property,  and  not  to  his  heirs  as  real  estate : 

_       /        Holmes^EstT^ it'^Bi^/Ry         Battenfeld  yc  /jf/fng,  ^izR  Pa.,  qt  !  Mrdarren'x  t  4 

jM^^^^J^  "^  ^st,,  238  Pa.,  220 ^=^ — ^^^ir^b^e^  ^uAa  ).     iijL.4>uJiU/ul^  i 

Section  4.  A  thing  may  be  real  estate  and  by  some  act  become  per- 
sonalty. Timber  upon  the  land  is  real  estate  and  its  sale  must  be  made  with  ^ 
the  formality  required  for  a  sale  of  land  but  if  the  timber  has  been  cut  or  if  )^*^^^<^^^  * ' 
an  iq75iydiate  severance  is  contemolatgdit  will  be  regarded  as  personal  prop- 
erty:  McClintock's  Ap.,  71  Pa.,  365.  On  the  other  hand,  a  machine  or  some 
such  article  of  personal  property  may  become  real  estate  if  attached  to  real 
estate  with  the  intention  that  it  shall  remain  attached  as  a  fixture,  and  not  a 
mis-called  "trade  fixture" :  Hill  vs,  Setvald,  53  Pa.,  271.  Compare  Section 
1 19,  post. 
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Section  5.  An  entity,  such  as  a  corporation,  may  have  an  interest  in 
and  own  real  estate,  while  those  who  compose  the  entity,  the  stockholders, 
have  merely  personal  property,  evidenced  by  their  shares  or  certificates  of 
stock :    Goetz's  Estate,  236  Pa.,  634. 

Section  6.     Land  purchased  for  firm  purposes  is  regarded  as  person-  f/Jieytc  H^  f 
alty  during  the  continuation  of  the  partnership  but  will  be  treated  as  land  Ax^rn^^  fVnX*^* 
after  the  partnership  has  terminated  and  its  creditors  have  been  paid :  Foster's 
Ap,,  74  Pa.,  391.    Compare  Sec.  233,  post. 

Section  7.  Slaves  were  regarded  as  personal  property  in  some  juris- 
dictions and  as  real  property  in  others:  Pleasanfs  Appeal,  Tj  Pa.,  356;  36 
Cyc,  472. 

Section  8.  It  is  frequently  difficult  to  determine  whether  something 
is,  in  law,  real  or  personal  property.  It  will  not  do  to  take  the  common 
acceptation  or  understanding.  For  example:  purchase  money  due  on  a 
contract  for  the  sale  of  land,  standing  timber  when  bought  with  the  intent 
of  immediate  removal,  fallen  timber,  etc.,  are  personalty,  while  growing 
grass,  a  landlord's  share  of  growing  crops,  etc.,  are  realty:  Rhone  on 
Orphans'  Court,  Vol.  3,  p.  26;  32  Cyc,  661.  Compare  McCutcheon's  Est., 
61  P.  L.  J.,  315. 

Section  9.  "Goods  and  chattels"  are  regarded  as  synonymous  by  lay- 
men but,  in  law,  we  have  chattels  real,  as  terms  for  years  and  estates  of  less 
than  freehold.  The  owner  of  such  a  chattel  has  personal  property  in  his 
leasehold  so  that  a  chattel  real  is  personal  property  which  "concerns  or 
savors  of  realty"  and  is  to  be  distinguished  from  a  chattel  personal,  as  a 
horse  or  tool.     (Compare  Blackstone  2,  p.  386.) 

Section  id.  Land  comprehends  all  things  of  a  permanent,  substan- 
tial nature..'  t^.  (^^^^--^^rr^ 

Tenement  signifies  everything  that  may  be  holden,  provided  it  be  of  a 
permanent  nature.     The  term  is  broader  than  "land:"  ftt.(>>*^^-^' 

Hereditament  includes  lands  and  tenements  and  whatsoever  may  be  in- 
herited, be  it  corporeal  or  incorporeal,  real,  personal  or  mixed.  An  heir-loom 
is  not  land  or  a  tenement  but  is  inheritable.  A  ground  rent  is  inheritable : 
Sec  22,  post. 

Section  ii.  Corporeal  hereditaments  affect  the  senses  while  an  in- 
corporeal hereditament  is  a  right  issuing  out  of  a  thing  corporate,  real  or 
personal,  or  concerning,  or  annexed  to,  or  exercisable  within,  the  thing  cor- 
porate. The  former  passed  with  the  formality  of  a  conve3rance  of  land,  by 
"livery  of  seisin,"  while  incorporeal  hereditaments  passed  by  mere  grant. 
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Blackstone  catalogues  ten  sorts  of  incorporeal  hereditaments:  Advow- 
sons,  tithes,  commons,  way^,  offices,  dignities,  franchises,  corodies  or  gen- 
sions,  annyit^'^g  and  rents. 

We  are  not  now  concerned  in  advowsons,  tithes,  dignities  and  corodies. 

Section  12.  "Offices^  as  defined,  are  within  the  subject  of  adminis- 
trative or  constiti\tional  law  and  it  has  become  the  policy  of  the  law  to  com- 
pensate officials  by  salaries  rather  than  by  fees  and  emoluments  of  office. 
A  constitutional  provision  is  aimed  at  such  limitation  to  salary:  Phila,  vs. 
McMichael,  208  Pa.,  297. 

Section  13.  "Commons''  have  involved  litigation  as  recently  as  1908, 
in  the  case  of  Larkin  vs.  City  of  Allegheny,  162  Fed.  R.,  611  (54  P.  L.  J., 
381).    "The  Allegheny  Commons"  have  involved  litigation  reported  in: 

^Western  University  vs.  Robinson,  12  S.  &  R.,  29  (1824). 
-^Carr  vs.  Wallace,  7  Watts,  394  (1838). 
-if-Bell  vs.  0.  &  P.  R.  R.,  25  Pa.,  161  (1855). 

Mayor,  etc.,  of  Allegheny  vs.  O.  &  P.  R.  R.,  26  Pa.,  355. 

Weitershausen  vs.  F airman,  52  Superior,  169. 

An  Act  of  Pennsylvania,  approved  March  12,  1783,  authorized  the 
survey  of  a  tract,  "opposite  Pittsburgh,"  out  of  the  Depreciation  lands  (Sec. 
37,  post),  reserving  to  the  use  of  the  State  3000  acres.  In  1787  an  Act  was 
passed  authorizing  the  sale  of  the  above  mentioned  3000  acres  for  the  pur- 
pose of  raising  money  "toward  discharging  the  debts  due  by  this  State."  This 
Act  directed  the  authorities  to  reserve  out  of  the  tract  "so  much  land  as  they 
may  deem  necessary  for  a  court  house,  (a  later  act  placed  the  court  house  in 
Pittsburgh),  gaol  and  market  house,  for  places  of  public  worship  and  for 
burying  the  dead  (compare  Com.  vs.  Rush,  14  Pa.,  186) ;  and  without  said 
town  100  acres  for  a  common  pasture/'  The  four  squares  at  the  intersection 
of  Federal  Street  and  Western  Avenue  were  taken  for  the  market  house,  etc., 
and  around  this  the  authorities  marked  off  certain  "inlots."  Around  the  in-lots 
the  100  acre  tract  was  surveyed  and  beyond  this  were  the  "out-lots."  In  most 
instances  the  out-lots  were  conveyed  as  appurtenances  of  the  in-lots. 

About  181 5  this  common  was  encroached  upon  by  the  widening  of  Water 
Alley,  with  the  resulting  compensation  to  in-lot  owners  of  extending  their 
lots,  fronting  upon  what  is  now  Stockton  Avenue,  by  encroaching  twenty 
feet  upon  the  common.  By  Act  of  18.18  about  ten  acres  were  taken  as 
a  site  for  the  old  Western  Penitentiary  upon  what  is  now  the  site  of  the 
Phipps  Conservatory.    By  Act  of  18 19  forty  acres  were  appropriated  to  the 
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Trustees  of  the  Western  University,  but  this  appropriation  was  set  at 
naught  by  the  ruling  of  the  Supreme  Court  in  Western  University  vs.  Robin- 
soHj  12  S.  &  R.,  29.  In  1827  fourteen  acres  were  given  by  the  State  upon 
petition  of  in-lot  owners  to  the  General  Assembly  of  the  Presbyterian  Church 
for  the  purpose  of  erecting  a  Theological  Seminary.  This  embraced  the 
property  fronting  on  Ridge  Avenue  and  Monument  Hill.  In  1850  the  Ohio 
and  Pennsylvania  Railroad  Company  (now  P.  Ft.  W.  &  C.  Ry.)  was  given 
by  the  City  a  perpetual  lease  to  occupy  a  fifty  foot  strip  running  along  the 
common  to  the  south  of  what  is  now  Stockton  Avenue  and  through  what  is 
now  the  West  Park.  In  1905  the  Pennsylvania  Company  was  given  by  the 
City  authorities  the  right  to  occupy  the  south  common  up  to  the  south  line 
of  Stockton  Avenue  upon  paying  an  annual  rental  to  the  City. 

By  Act  of  1840  the  Commonwealth  conveyed  its  right  in  the  common 
to  the  City  of  Allegheny  and  in  1858  the  City  by  ordinance  appropriated 
and  set  apart  for  use  as  a  public  park  so  much  of  the  commons  as  then 
remained  undisposed  of. 

No  objection  was  made  to  the  taking  of  ten  acres  for  the  Penitentiary 
site.  Objection  was  made  to  the  occupation  of  a  portion  of  the  common  by 
the  Western  University,  claiming  under  the  State  grant  of  1819.  The 
Supreme  Court  held  that  the  property  in  the  soil  remained  in  the  Common- 
wealth subject  to  the  right  of  common  in  the  in-lot  owners  to  pasture  their 
cattle,  and  the  Supreme  Court  affirmed  the  judgment  for  defendants  in  an 
ejectment  suit  brought  by  the  Trustees  of  the  University  against  a  number 
of  lot  owners  claiming  the  right  to  pasturage  (12  S.  &  R.,  29). 

After  the  grant  of  fourteen  acres  to  the  Theological  Seminary,  one  of 
the  in-lot  owners  brought  an  action  for  the  disturbance  of  his  right  of 
common.  The  Supreme  Court  held  that  the  plaintiff  was  estopped  because 
he  had  stood  by  while  a  large  amount  was  being  expended  for  the  construc- 
tion of  buildings  (7  Watts,  394).       Cu^^^^     *^-     U/coCu-^^--^  - 

In  Bell  vs.  Railroad  Company,  25  Pa.,  161,  a  lot  owner  abutting  on 
Stockton  Avenue  sought  an  injunction  to  restrain  the  railroad  in  using  a 
portion  of  the  South  Common  under  grant  from  the  City  authorities.  The 
Supreme  Court,  being  equally  divided  in  opinion  (for  dissenting  opinion 
see  I  Grant,  105),  held  that  the  plaintiff  or  his  predecessor  in  title  had 
himself  encroached  upon  the  common  when  Water  Alley  was  widened.  Theg^ 
held  that  his  right  of  common  to  pasture  was  extinguished,  saying:  "There 
is  a  distinction  between  common  appendant  and  common  appurtenant  in 
this  important  particular;  that  if  he,  who  has  common  appurtenant^  pur- 
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chases  or  appropriates  parcel  of  the  land,  subject  to  the  easement,  all  his 
right  to  common  is  extinct."  The  Court  held  that  the  plaintiff's  common 
was  a  common  appurtenant  and  therefore*  under  the  strict  rule  his  appropria- 
tion of  a  few  feet  of  the  common  had  terminated  his  right.  In  Mayor, 
etc.  of  Allegheny  vs.  Railroad,  26  Pa.,  355,  the  railroad  was  enjoined  from 
taking  more  than  the  fifty  foot  strip  granted  by  the  ordinance  of  cotmcils 
but  the  City  did  not  enforce  the  rights  secured  by  injunction  and  allowed  the 
railroad  to  considerably  over-lap  the  fifty  foot  strip.  In  Larkin  vs.  City  o^.^^l- 
of  Allegheny,  the  Federal  Court  refused  an  injunction  at  the  instance  of  an 
in-lot  owner,  upon  the  theory  that  the  City  Councils  had  full  power  to  dispose 
of  by  lease  a  portion  of  the  common  which  had  really  ceased  to  be  a  common 
and  had  become  a  park  many  years  before.  In  the  case  of  Bell  vs.  the 
Railroad  Company,  it  is  recited,  under  date  of  1855,  that  no  grass  worthy 
of  notice  had  grown  upon  the  common  for  more  than  twenty  years  (page 
173),  and  the  Chief  Justice  said,  at  page  180:  "The  herbage  is  about  as 
abundant  as  that  which  might  be  found  in  a  recently  disinterred  street  in 
Herculaneum."  An  Act  of  1867,  P.  L.,  551,  authorized  the  conversion  of 
"the  Common"  into  a  public  park  and  provided  for  compensation  to  iii-lot 
owners,  following  viewers  proceedings. 

The  City  of  Reading  also  had  "commons" :    Com.  vs.  County  Commis- 
sioners, 109  Pa.,  214.  "^  ^^    -\JUyA  ^ 

Section  14.     "Ways"  play  an  important  part  in  the  law  of  real  estate 
today.    A  railroad  or  corporation  with  analogous  power  of  eminent  domain  yvo^    ^ 

may  condemn  or  acquire  a  "right  of  way"  for  its  2wcwi_pjablic_pui5ps,fiSr^  ^  ^ 
taking  a  base  fee:    P.,  Ft.  W.  &  C.  Ry.  Co.  vs.  Peet,  152  Pa.,  488.    Com-    ^      A^, 
pare  Sections  508,  et  seq.,  post,  and  Section  60,  post.        ^    Uutyi^-^^u^    "^^tci^     ^*wi>- 

A  grantee  of  land  may  have  a  "way_j)l,  pecesgit^'  over  his  grantor'^        /-j  ^    n 
land  to  a  public  highway:    McDonald  vs.  Tindall,  3  RawIeT^^^^  Such  a  ^^^^^^^[^T^ 
way  will  not  arise  for  mere   convenience,    it    must  be  by  strict  necessity. 
Frequently  the  circumstances  may  not  justify  the  presumption  of  a  way  of 
necessity  but  will  justify  a  way  appurtenant  to  a  g^rant.    If  A.  sells  a  plot  of 
ground  to  B.  and  if  the  plot  has  a  visible  and  open  way,  to  a  public  road  or 
^^^A.^^J   vJ^Ml  street,  running  over  other  land  of  A.,  the  courts  may  say  that  the  way  is 
fe^uux^A^^i^Ii^  **^  IgpurtgnanLto  the  plot  sold  in  favor  of  B.  and  that  the  other  land  remaining 
^^pUV^cma!^^    in  A.  is  servient  to  this  appurtenance:    Liquid  Carbonic  Co.  vs.  Wallace,  219,*^*^  ^M  ^^ 
Pa.,  457.    Compare  Sections  416  et  seq.,  post,  as  to  ways  appurtenant.  tWtA^i/j^  - 

An  easement  is  a%"way"  in  its  more  general  application.    An  easement 
may  be  "in  gross"  (unconnected  with  any  other  land,  but  more  or  less  per- 
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sonal  to  the  individual,  Sec.  324,  post),  but  in  an  easement  proper,  it  is  essen- 
tial that  there  should  be  both  a  dominant  and  servient  estate,  although  not 
necessarily  contiguous.  "The  right  to  make  use  of  the  land  of  another  for 
a  precise  and  definite  purpose,  not  inconsistent  with  a  general  right  of  prop- 
erty in  the  owner,  is  in  legal  contemplation  an  easement  or  franchise,  and 
not  a  grant  of  the  soil" :  Rieffler  vs.  Wayne  Co.,  232  Pa.,  282,  289.  By  grant 
or  prescription  (Sec.  318,  post)  the  servient  estate  may  have  a  way  across 
it  for  the  benefit  of  the  dominant  estate.  A  grant  of  a  fee  subject  to  an 
easement  carries,  with  it  the  right  to  use  the  servient  soil  for  any  purposeJbat  _  _ 
does  not  interfere  with  the  use  of  the  easement:  Duross  vs.  Singer ,  224  Pa... 
573;  Library  Co.  vs.  Trust  Co.,  235  Pa.,  7.    Compare  Sec.  413,  post. 

A  way  of  license  is  of  less  dignity  than  a  way  by  easement  for  a  (h-f.  6^^,^ 
"license,"  in  this  sense,  is  by  an  oral  agreement  and  is  revokdhl^^Lehigh  ^'^^  ^^t^'»A-« 
and  New  England  R.  R.  vs.  R.  R.,  228  Pa.,  350)  unless  there  has  been  equit- 
able estoppel  under  the  rule,  peculiar  to  Pennsylvania,  first  announced  in 
Le  Fevre  vs,  Le  Fevre,  4  S.  &  R.,  241  (1818) ;  Pierce  vs.  Cleland,  133  Pa., 
189.  The  doctrine  of  equitable  estoppel  is  invoked  to  evade  the  Statute  of 
Frauds:    Bdldivin  vs.  Taylor,  166  Pa.,  507;  Sec.  363,  post. 

Section  15.  "Franchises''  are  now  granted  by  the  sovereign  power 
of  the  State  within  its  constitutional  limitation  to  corporations;  e.  g.  a 
franchi.se  to  operate  a  ferry  to  the  exclusion  of  a  rival  within  a  prescribed 
distance.  A  turnpike  company  may  by  its  charter  have  a  franchise  to  collect 
tolls. 

Section  16.  "Annuities"  are  of  frequent  occurrence  in  Wills  and  are 
considered  in  the  Course  upon  Orphans'  Court  Law.  An  annuity  may  be  a 
personal  charge  or  a  charge  upon  the  land  of  the  testator  in  the  hands  of  his 
heir  or  devisee. 

Section  17.  "Rents"  are  certain  profits  "yearly  arising  out  of  lands 
or  tenements  corporeal."    The  profit  may  also  arise  from  personal  property, 

so  that  the  definition  is  not  accurate:    Mickle  vs.  Miles,  31  Pa.,  20.     The  CJuo^aakJ.    - 

rent  may  be  reserved  in  a  deed,  as  a  ground  rent,  or  in  a  lease.    The  profit  a^m^^^^^^A^ 

need  not  be  in  money — it  may  be  in  "shares"  of  the  produce  of  a  farm  or  grist  u^m^^^^^^^ 

mill,  etc. :    Fry  vs.  Jones,  2  Rawle,  11.                                        ^  /u^^^^UAm^  . 

A  "cropper"  in  Pennsylvania  does  not  pay  "rent",  for  he  is  a  mere  hire-  -^^  /^^^^ 
ling:  Steel  vs.  Frick,  56  Pa.,  172.  Rent  reserved  by  lease  will  be  considered  ct^vto*-*"^ 
in  connection  with  "estates  for  years,"  Section  105  et  seq.  ^f^^\jh  ^ 
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Section  i8.  "Rent  service,"  at  common  law,  implied  a  profit-yielding 
and  some  corporeal  service,  as  at  least  fealty.  The  ri^ht  to  distrain  was  an 
implied  one.  "Rent  charge"  implied  a  reservation  of  rent,  with  an  express 
reservation  of  a  right  to  distrain,  in  one  who  had  parted  with  the  reversion. 
Without  the  reservation  of  the  right  to  distrain  the  rent  was  designated 
"rent  sec". 

Section  19.     The  leasing  of  property  upon  "ground  rents",  much  more 
common  in  Philadelphia  than  Pittsburgh,  requires  consideration  of  the  dis- 
tinctions of  the  common  law.    Compare  the  Supreme  Court  Examiners'  Case 
of  Ingersoll  vs,  Sargeant,  1  Whart,  337,  (For  same  case  see  also  7  Pa.,  340,  (jj^t^utXi.  •  J 
and  15  Pa.,  343).    The  feudal  policy  did  not  favor  "rent  charge"  and  this    /icjLXxl    ^A^r-<^ 
law  was  astute  to  construe  acts  or  estoppels  in  pais,  as  extinguishing  any  "^^^^^juJ^^   "^ 
reservation  of  a  right  to  distrain  because  distress  made  a  tenant  less  able  to 
perform  feudal  duties.    A  release  of  a  pdrt  of  land  from  rent  was  a  release 
of  the  whole  and  ended  any  right  of  distraint.    Such  a  release  of  a  part  did 
not  extinguish  the  whole  if  the  rent  was  a  "rent  service"  for  fealty  was  an 
incident  of  feudal  tenure.     At  common  law  the  right  of  distress  was  inci- 
dental to  rent  service  but  in  Pennsylvania  we  do  not  have  tenure  or  fealty  in 
the  sense  of  the  common  law  and  therefore  a  reservation  of  rent  in  a  deed 
does  not  have  the  incidents  of  such  a  reservation  at  common  law  and  to 
justify  distress  on  behalf  of  the  owner  of  a  ground  rent  he  must  have  reserved 
rent  and  such  a  means  of  collecting  the  rent.    The  situation  announced  in  the  ^.C.  jw-^^^*^  • 
last  mentioned  case,  and  in  the  leading  case  of  Wallace  vs,  Harmstead,  44  Pa., 
492,  (Sec.  27,  post)  is:    i.    A  ground  rent  is  a  "rent  service"  and  therefore 
not  extinguished  by  a  release  of  a  portion  of  the  land;  2.  Although  a  ground  I  jj^u  ur^f-r-w  'i 
rent  is  a  "rent  service"  the  common  law  incident  of  tenure — a  right  of  dis-  j  c 
tress — is  not  recognized  in  Pennsylvania  and  to  enjoy  the  right  the  deed  ;    ,^^^^ 
must  have  reserved  the  rent  and  the  right  to  distrain  expressly  to  the  owner  ] 
of  the  ground  rent.    This  may  be  sophistry  but  the  development  of  this  fea- 
ture of  the  law    must  be   understood  to  satisfy    the    requirements  of  the 
Examiners'  Rules. 

Section  20.  A  ground  rent  is  as  above  stated  of  common  occurrence 
in  Philadelphia  and  a  favorite  form  of  investment.  In  Pittsburgh  we  prefer 
"improvement  leases"  for  long  terms  if  the  man  is  not  able  to  buy  the  real 
estate  outright  (Compare  the  lease  for  the  May  Building  at  Fifth  and 
IJberty  Avenues  from  the  Estate  of  Christopher  L.  Magee,  Dec'd,  for  a 
term  of  50  years  from  Jan.,  1908,  D.  B.  1601,  page  383).  The  properties 
on  Ridge  Avenue,  N.  S.,  Pittsburgh,  between  Marion  and  Irwin  Avenues  are 
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subject  to  ground  rents  of  about  $125  per  year  upon  each  lot  and  there  are  a 
few  down-town  properties,  but  not  many,  subject  to  ground  rents,  reserved 
by  grantors  of  many  years  ago,  who  sold  property  to  merchants  who  pre- 
ferred making  annual  payments  by  way  of  ground  rents  to  the  more  modem 
ways  of  giving  purchase  money  mortgages  or  taking  improvement  leases 
with  options  to  purchase.  Compare  Berridge  vs.  Glassey,  16  W.  N.  C,  255, 
distinguishing  a  conveyance  in  fee  subject  to  a  ground  rent  and  a  mere  lease. 

The  lot  at  the  southwest  corner  of  Market  Street  and  Fifth  Avenue, 
Pittsburgh,  was,  in  1798,  granted,  bargained  and  sold,  in  consideration  of 
five  shillings,  by  George  Stevenson  to  James  Young,  et  al.,  to  have  and  to 
hold  as  tenants  in  common,  "yielding  and  paying  therefrom  and  thereout  to 
the  said  George  Young,  his  heirs  and  assigns,  the  sum  of  60  Spanish  milled 
dollars.,  or  the  value  thereof  in  gold  or  silver  upon  the  first  day  of  March,  in 
each  and  every  year  forever  thereafter."  The  grantor  reserved  the  right  of 
distress,  etc.,  for  non-payment  and  the  grantees  covenanted  to  build  a  brick 
building  within  a  year.  Compare  Sec.  437,  post.  See  Allegheny  County 
Deed  Book,  Vol.  H.  8,  page  358.  This  ground  rent  was  conveyed  in  part  in 
191 1  by  certain  heirs  of  George  Stevenson  for  a  lump  sum,  by  deed  recorded 
in  Deed  Book,  1699,  page  306. 

Section'^.  The  enjoyment  of  land  subject  to  ground  rent  raises  an 
implied  promise  to  pay  the  rent  and  creates  a  personal  debt  for  which  assump- 
sit, or  covenant  (by  Act  of  1850,  Pur.,  1809)  lies,  but  the  obligation  is  not 
continuing  for  the  rent  accruing  after  a  man's  death  is  a  charge  in  rem  against 
the  land  or  the  succeeding  occupant,  and  not  a  personal  obligation  which  may 
be  asserted  against  the  personal  representatives,  the  executors  or  administra- 
tors, of  the  decedent.  Eyen  a  personal  covenant  to  pay  ground  rent  ends 
with  the  covenantor's  life:  Qumn's  Ap,,  22  Pa.,  510;  Williams'  Ap.,  47  Pa., 
283.  Compare  Sec.  434,  post.  Distinguish  nature  of  liability  for  rent  upon 
a  lease:    Sec.  122,  post. 

Section  22.  The  owner  of  the  ground  rent,  the  original  grantor  who 
reserves  a  ground  rent  in  the  deed,  has  an  interest  which  is  real  estate  and 
which  is  subject  to  partition  and  which  passes  to  his  heir  rather  than  to  his 
next  of  kin  or  personal  representatives :    White's  Est,,  167  Pa.,  206. 

Section  23.  The  Act  of  1885,  Pur.,  1805,  prohibits  covenants  for  the 
perpetual  payment  of  ground,  rents  and  provides  that  all  ground  rents  must 
be  redeemable.  Before  this  enactment,  other  acts  had  been  passed  in  1850. 
1868,  and  1869,  (Pur.,  1805,  1807),  which  were  designed  to  prevent  perpetual 
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ground  rents  and  to  provide  for  liquidation  and  redemption  of  designedly  per- 
petual ones.  These  acts  were  declared  unconstitutional  or  ineffectual  in 
Palairet  vs.  Snyder,  io6  Pa.,  232;  Haines'  Ap,,  73  Pa.,  169;  and  Palairefs 
Ap,,  67  Pa.,  479.  If  an  irredeemable  ground  was  created  prior  to  1885  or 
not  within  the  exact  wording  of  the  Act  of  1850  it  is  perpetual  and  can  be 
discharged  only  by  agreement  or  release.  An  Act  of  1855,  Pur.,  1810,  how- 
ever, fixes  twenty  years  as  the  statute  of  limitations  upon  a  ground  rent  and 
if  no  demand,  payment  of  acknowledgment  of  the  ground  rent  can  be  shown 
for  that  time  the  law  presumes  the  extinguishment  of  the  rent :  Wallace  vs. 
Church,  152  Pa.,  258.  In  Deed  Book  1575,  page  160,  there  is  recorded  a 
decree  of  the  Common  Pleas  at  #769,  April  Term  1907,  extinguishing  a 
ground  rent  reserved  on  a  lot  on  Third  Avenue,  Pittsburgh,  at  the  site  of  the 
Commonwealth  Building.     Compare  Sec.  335,  post. 


TENURES. 

Section  24.  "The  Principles  of  the  feudal  system  are  so  interwoven 
with  our  jurisprudence  that  there  is  no  removing  them  without  destroying 
the  whole  structure" :    Lyle  vs.  Richards,  9  S.  &  R.,  333.     A^^putA^     CoiMSt. 

In  England  all  lands  were  allodial  in  the  earliest  days.  With  the  Norman 
Conquest  and  following  the  "Domes-day  Book'*  the  feudal  policy  and  its 
tenures  developed.  All  land  was  held  mediately  or  immediately  of  the  king 
with  subinfeudation  upon  a  descending  scale  to  the  lord  paramount,  the 
mesne  lord,  or  lords,  and  down  to  the  tenant  paravail.  The  statute  of  quia 
cmptores,  18  Edw.  I,  was  designed  to  prevent  subinfeudation,  by  providing 
that  a  feoffee  should  hold  of  the  same  lord  by  the  same  tenure  as  the  feoffor 
had  held.  Before  this  the  feoffee  would  hold  of  his  feoffor,  who  in  turn 
would  continue  to  hold  of  the  lord.  The  highest  class  of  tenants  were  those 
who  held  in  capite  of  the  crown.  The  service  or  reditus  rendered  by  all  was 
free  or  base,  certain  or 'tirccrtain.  Knight-service  was  free  and  uncertain; 
f ree-socage  was  free  and  certain.  Pure  villanage  and  villein  socage  imported 
base  services,  uncertain  and  certain  respectively.  The  seven  incidents  of 
knight-service  (aids,  relief,  primer  seisin,  wardship,  marriage,  fines  for  aliena- 
tion and  escheat)  were  materially  reduced  by  the  St.  of  12  Charles  II,  1660. 
This  Act  turned  all  tenures  into  free  and  common  socage  save  tenures  in 
frankalmoigne,  copyhold  and  grand  sargeantry. 

Section  25.  In  the  Charter  granted  to  William  Penn  in  1681  by  Charles 
II   (in  compromise  of  personal  obligations,  including  an  indebtedness  of 
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i6,ooo  pounds  due  William  Penn's  father)  it  was  provided  that  the  lands 
in  Pennsylvania  should  be  held  of  the  Kings  of  England  "in  free  and  common 
socage  by  fealty  only  and  not  in  capite  or  by  knights-service,"  yielding  to  the 
king  yearly  two  beaver  skins  and  one-fifth  of  the  gold  and  silver  foimd.  (See 
Appendix,  page  406,  in  Vol.  5,  Smith's  Laws  of  Penna.) 

Section  26.  The  Charter  authorized  the  creation  of  manors,  with 
courts  baron  (no  such  courts  were  created)  and  the  first  and  subsequent  Penns 
set  out  manors  such  as  the  Manor  of  Pittsburgh  surveyed  in  1769  (Sec.  52, 
post),  the  Manor  of  Kittanning,  1769,  the  Redstone  Settlement  (Browns- 
ville), 1770,  and  Latrobe,  1770. 

Wallace  vs.  Harmstad,  44  Pa.,  492,  (1863). 

Section  27.  The  Supreme  Court  Examiners  expect  candidates  to  "be 
prepared  to  analyze  and  intelligently  discuss,"  inter  alia,  this  case.  The  case 
decides  (with  a  court  composed  of  Lowrie,  C.  J.,  Woodward,  Thompson, 
Strong  and  Read,  J.  J.)  that  Pennsylvania  titles  are  allodial  and  not  feudal. 
The  litigation  had  a  history  appearing  in  Arrison  vs.  Harmstad,  2  Pa.,  191, 
and  15  Pa.,  462.  In  1838  Mathew  Arrison  had  given  four  deeds  for  four  lots 
to  four  Harmstad  brothers,  reserving  out  of  each  lot  a  yearly  rent  of  $60.00. 
Arrison  by  trick  secured  possession  of  these  deeds  and  fraudulently  inserted  a 
material  alteration  after  execution.  When  the  Harmstads  discovered  this 
they  refused  to  pay  the  ground  rent,  and  successfully  resisted  in  an  action 
brought  by  Arrison.  The  Court  held  that :  the  land  passed  discharged  of  the 
covenant  to  pay  rent  and  there  was  no  obligation  to  pay  for  "use  and  occu- 
pation," for  the  grantees  were  owners  of  the  land,  and  equity  would  not  grant 
relief  to  a  wrongdoer:  2  Pa.,  191.  The  position  of  a  bona  fide  purchaser  of 
the  ground  rent  is  no  better,  for  the  fraud  taints  and  voids  absolutely  the 
covenant:  15  Pa.,  462.  (The  purchaser  of  a  ground  rent  should  secure  "a 
certificate  of  no  defense"  from  the  man  who  is  paying  the  ground  rent,  as 
suggested  in  a  foot  note  at  page  191  of  2  Pa.)  Mrs.  Wallace,  the  innocent 
purchaser  of  the  ground  rent  from  Arrison,  then  distrained  by  landlord's 
warrant  for  the  unpaid  rent.  Harmstad  brought  replevin  for  the  articles 
taken  by  the  landlord's  warrant.  Counsel  for  Mrs.  Wallace  contended  that 
ground  rent  was  an  estate  which  vested  in  the  grantor  of  the  land  the  instant 
the  fee  simple  vested  in  the  grantee  (the  alteration  and  fraud  was  subsequent 
to  this),  that  the  grantor's  estate  is  a  rent  service  which  continued  irrespec- 
tive of  the  destruction  of  the  deed,  and  that  distress  is  an  incident  of  rent 
service. 
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Justice  Woodward  reasoned :  Ingersoll  vs,  Sargeant,  i  Wharton,  337, 
had  decided  that  ground  rent  was  rent  service  (Sec.  19,  supra).  Before  the 
passage  of  the  Statute  of  quia  efnptores  ( 1290)  if  the  King  made  a  feoffment 
to  a  lord  A.,  who  in  turn  made  a  feoffment  to  a  mesne  lord  B.,  who  in  turn 
enfeoffed  to  C,  each  feoffor  was  entitled  to  fealty  and  services  from  his  im- 
mediate feoffee  and  each  had  a  right  to  distrain  as  an  implied  incident  to 
feudal  tenure  by  which  C.  held  under  B.  and  B.  held  under  A.  and  A.  held 
under  the  King.  This  was  subinfeudation,  which  was  abolished  by  the 
statute  of  quia  emptores.  As  the  Statute  abolished  fealty  which  had  been  due 
from  feoffee  to  feoffor,  the  right  of  distress  was  lost  unless  the  feoffor  ex- 
pressly reserved  rent  and  the  right  to  distrain.  The  Statute  converted  rent 
service  into  rent  charge  but  Ingersoll  vs.  Sargeant  held  that  the  Statute  was 
never  in  force  in  Pennsylvania  and  therefore  this  rent  service  was  not  con- 
verted into  a  rent  charge.  If  our  titles  are  feudal,  if  there  is  tenure  in  Penn- 
sylvania, Mrs.  Wallace  h^d  a  right  to  distrain  independently  of  the  deed,  but 
if  our  titles  are  allodial  she  had  no  such  right.  By  Penn's  charter,  lands  were 
to  be  held  in  free  and  common  socage  to  which  feudal  tenures  had  at  that 
time  been  reduced  in  England,  and  the  oath  of  fealty  belonged  to  socage 
tenures,  as  much  as  to  original  feuds  and  was  expressly  recognized  in  the 
charter.  (Note  that  the  early  patents  for  lands  granted  by  the  Penns  called 
for  "quit-rents"  of  about  one  pence  per  acre.)  "All  agree  that  tenures 
existed  before  the  Revolution."  The  Divesting  Act  of  1779  (i  Smith's 
I^ws,  480;  Purd.,  3662)  conferred  all  right,  estate,  etc.,  of  the  Proprietaries 
together  with  the  royalties,  franchises,  lordships,  etc.,  upon  the  Common- 
wealth, freed  and  discharged  of  all  reversions,  charges,  incumbrances,  titles, 
etc.,  of  the  Proprietaries  (except  that  the  Proprietaries  still  owned  their 
private  estates  and  their  Tenths  or  Manors).  Section  nine  cancelled  all  quit 
rents  (except  those  reserved  in  grants  of  Manor  lands)  reserved  in  any  early 
patents.  The  Legislature  appropriated  130,000  pounds  to  the  Penns  in  re- 
membrance of  the  "Founder  of  Pennsylvania."  An  Act  of  1781  (2  Smith's 
Laws,  532)  provided  that  grants  of  public  lands  should  be  free  of  reserva- 
tions, royalties,  quit  rents,  or  otherwise,  so  that  the  owners  should  hold  their 
lands  "in  absolute  and  unconditional  property,"  except  for  the  reservation  to 
the  State  of  a  fifth  part  of  all  gold  or  silver  ore  (Sec.  49,  post).  "All  our 
lands  are  held  mediately  or  immediately  of  the  State,  but  by  titles  purged  of 
all  the  rubbish  of  the  dark  ages,  excepting  only  the  feudal  names  of  things  not 
any  longer  feudal."  Nothing  about  statutory  escheat  is  feudal  ^xcejtJJTe 
name;__/^llegiance  is  due  the  sovereign  state  irrespective  of  tenure  or  real 
estate  ownership.    The  reservation  of  a  fifth  part  of  the  gold  or  silver  is  by 
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contract     State  patents  acknowledge  a  pecuniary  consideration,  and  they 
stipulate  for  no  fealty,  no  escheat,  rent  service  or  other  feudal  incident. 

In  Jackson  and  Goss  on  Landlord  and  Tenant  in  Penna.,  pp.  i  to  14,  will 
be  found  the  conflicting  opinions  upon  this  subject  of  tenure  in  Penna. 


THE  PROVINCE  OF  PENNSYLVANIA  AND  ITS  BOUNDARIES. 

Section  28.  The  Charter  granted  by  Charles  II  to  William  Penn  de- 
scribed the  grant  as  embracing  all  the  lands  bounded  on  the  east  by  the  Dela- 
ware River,  on  the  north  "unto"  the  43rd  meridian  line  (42°  N),  on  the  west 
by  a  line  which  was  five  degrees  in  longitude  west  "to  be  computed  from  the 
said  eastern  boimds,"  and  on  the  south  by  the  40th  meridian  line  to  a  circle 
drawn  at  12  miles  distance  from  New  Castle,  Delaware.  "Penn  was  the 
largest  landowner  in  the  world,  possessing  by  royal  grant  47,000,000  acres, 
and  empowered  to  grant  it  to  others  in  any  way  he  saw  fit" :  Barr  Ferree's 
Pennsylvania  Primer. 

Each  boimdary  line  involved  disputes  and  conflicting  claims  and  it  is 
appropriate  to  briefly  outline  these  boundary  matters  in  connection  with  "ten- 
ures" and  land  titles  of  Penna.  See  Purd.,  4424,  et  seq,,  under  "State 
Botmdaries"  for  numerous  statutes. 

TheEastenr  Botmdaryi- 

Section  29.  Some  legislation  was  necessary  to  settle  the  respective 
rights  of  New  Jersey  and  Penna.  in  the  waters  and  islands  of  the  Delaware 
River  but  the  matters  do  not  relate  particularly  to  real  estate  law.  In  a  note 
in  2  Smith's  Laws,  p.  129,  reference  is  made  to  this  legislation. 

^E*e  Indian  TiHts. 

Section  30.  It  was  William  Penn's  policy  to  treat  with  the  Indians  and 
to  secure  from  them  quit  claims  for  the  lands  within  the  boundaries.  Between 
1682  and  1784  deeds  or  treaties  were  secured  for  all  land  within  the  limits 
of  the  State  from  the  Indian  tribes.  Severe  penalties  were  provided  (even 
capital  punishment)  if  any  individuals  attempted  to  settle  upon  or  purchase 
lands  which  had  not  been  quit  claimed  by  the  Indians  to  the  Proprietaries  of 
the  State.    2  Smith's  Laws,  pages  105,  124.    Chief  Justice  Marshall  held  that 
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a  conveyance  by  an  Indian  to  a  white  man  was  void :    Johnson  vs.  Mcintosh, 
8  Wheaton,  543 ;  Sec.  359,  post. 

■The  CmmetUml  Claimaiita- 

Section  31.  Charles  II  granted  a  charter  to  the  Colony  of  Connecticut  in 
1662.  which  apparently  embraced  a  part  of  what  he  granted  in  1681  to  Penn. 
In  1754  two  hundred  persons  calling  themselves  the  "Susquehanna  Company" 
from  Connecticut  secured  grants  from  that  Colony  and  purchased  from  the 
Indians  a  large  tract  called  the  "Seventeen  Townships"  or  the  "Certified 
Townships"  in  what  is  now  a  part  of  Luzerne  and  Bradford  Counties.  Penn- 
sylvania "purchased"  the  same  land  from  the  Indians  in  1768.  The  settlers 
from  Connecticut  actually  settled  thfe  country,  while  a  number  of  grantees 
under  Pennsylvania  grants  held  merely  paper  titles — "David  Meade  war- 
rants". {Chestnut  vs.  Scudder,  7  S.  and  R.,  102.)  In  1782  commissioners 
from  the  two  states  decided  that  the  land  was  properly  within  Pennsylvania. 
The  Penna.  Legislature  and  courts  conceded  the  equitable  basis  of  the  Con- 
necticut claimants  and  by  Act  of  1787  "confirmed"  their  title  but  it  was  not 
until  1799  that  an  Act  effectually  accomplished  an  amicable  adjustment  of 
the  rival  claims.  This  history  is  set  forth  in  an  opinion  by  Judge  Scott  of 
Luzerne  County  in  Barney  vs.  Sutton,  2  Watts,  31. 

The  Southern  Boundary  and  the  Mason  and  Dixon  Line. 

Section  32.  When  Markham,  Penn's  first  deputy,  reached  Pennsyl- 
vania in  1682,  he  had  difficulty  with  Lord  Baltimore  over  the  Southern 
Boundary  and  difficulties  continued  between  the  Penns  and  the  successive 
Lords  Baltimore.  In  1732  articles  of  agreement  were  executed  by  which 
it  was  agreed  that  the  line  should  be  run  by  a  commission.  Commissioners 
failed  in  1732,  1739  and  1750  to  agree.  It  was  necessary  for  Penn  to  file 
a  bill  for  specific  performance  of  these  articles  and  the  relief  was  decreed  in 
1750  by  Lord  Chancellor  Hardwicke:  Penn  vs.  Baltimore^  i. Ves-  _Sr.^  444. , 
Final  adjudication  was  secured  in  1760.  Surveyors  began  in  1760  and  spent 
three  years  in  locating  the  Maryland  and  Delaware  lines.  Charles  Mason 
an^  Jeremiah  Dixon  were  sent  out  from  England  in  1763,  as  more  skillful 
surveyors,  and  verified  the  three  years*  work,  and  ran  the  line  toward  the 
West.  In  1767  Indian  hostilities  stopped  the  work  at  a  point  244  miles  west 
of  Delaware,  but  it  was  finished  in  1784  by  agreement  between  Md.  and  Pa. 
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A  stone  was  erected  at  every  mile  and  a  marked  stone  every  five  miles.  A  20 
foot  clearing  is  now  along  the  line.  In  1849  a  revision  by  U.  S.  Engineers 
gave  Maryland  2  acres.  Penn's  charter  called  for  the  40th  parallel  but  as  that 
runs  through  Philadelphia  the  agreement  of  1732  calls  for  39°  43'  26''  N. 
latitude  as  the  Southern  Boundary.  (See  2  Smith's  Law,  p.  133,  and  various 
histories  of  Penna.) 

Settlers  claiming  under  Maryland  grants  of  lands  in  Pennsylvania,  if 
their  claims  antedated  July  4,  1760,  were  given  standing  as  though  they  had 
Pennsylvania  grants :  Ross  vs.  Cutshall,  i  Binney,  399.  Compare  Sec.  45, 
post,  in  re  "Blimston  Licenses." 

Virginia  Claimants. 

Section  33.  After  the  running  of  the  Mason  and  Dixon  Line  between 
Pennsylvania  and  Maryland  and  after  the  Conquest  of  the  French  at  Pitts- 
burgh, Western  Pennsylvania  attracted  settlers  and  traders  from  Pennsyl- 
vania and  from  Virginia.  Southwestern  Pennsylvania  was  claimed  by  Vir- 
ginia as  parts  of  Augusta,  Yohagany,  Monongalia  and  Ohio  Counties.  A 
number  of  claims  and  entries  on  lands  were  made  and  a  number  of  patents 
issued  by  Virginia  for  islands  in  the  Ohio  River  and  in  what  are  now  Wash- 
ington, Green,  Alkgheny,  etc.,  Counties.  In  Aug.,  1779,  commissioners  from 
Va.  and  Pa.  compromised  the  matter  and  designated  the  present  boundary. 
(West  Va.  was  erected  out  of  Va.)  It  was  provided  that  preference  should 
be  given  to  the  elder  or  prior  settlers  and  pantentees,  "whichever  of  the  said 
states  the  same  shall  have  been  acquired  under*'.  (2  Smith's  Laws,  261.) 
See  Sims  Lessee  vs.  Irvine,  3  Dallas,  425,  for  the  decision  of  the  U.  S.  Su- 
preme Court,  relating  to  Va.  and  Pa.  claimants  to  Montour's  Island,  now 
Neville  Island.  (General  Irvine  was  presented  with  2000  acres  in  the  "Erie 
Triangle"  by  the  State  after  this  adverse  decision.  See  Sec.  39,  post.)  See 
Brien  vs.  Elliott,  2  P.  &  W.,  49,  for  an  ejectment  proceeding  relating  to  land 
on  the  South  Side  of  Pittsburgh  "near  Chartiers  Creek"  claimed  by  virtue  of 
a  Va.  "entry"  dated  1780,  based  on  an  actual  settlement  in  1772,  which  pre- 
ceeded  a  Pa.  warrant  dated  1773.  (See  2  Smith's  Laws,  129,  for  additional 
details  and  several  unreported  cases.)  

The  Western  and  Northern  Boundaries  and  the  Erie  Triangle. 

Section  34.  The  Western  boundary  line  of  Pennsylvania  was  run  as 
far  as  the  Ohio  by  agreement  between  the  Virginia  and  Pennsylvania  com- 
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missioners  in  1785.    The  line  from  the  Ohio  northward  to  Lake  Erie  was 
finished  in  1786. 

The  Northern  boundary  in  the  42nd  parallel  beginning  at  the  Delaware 
River  was  agreed  upon  by  Pennsylvania  and  New  York  in  1786  and  con- 
firmed by  Act  of  1789  (2  Smith's  Laws,  510). 

The  Western  and  Northern  boundaries  gave  Pennsylvania  but  a  short 
frontage  on  Lake  Erie.  The  land  embraced  within  the  "Erie  Triangle*'  had 
been  ceded  by  Massachusetts  and  New  York  to  the  United  States.  The  "Erie 
Triangle"  was  purchased  by  Pennsylvania  in  1788  from  the  United  States 
for  950  pounds  at  the  rate  of  75  cents  per  acre.  The  Indians  quit-claimed 
this  territory  by  a  treaty  of  1789. 

Allegheny  County. 

Section  35.  Western  Pennsylvania  was  originally  embraced  within 
Chester  County,  then  Lancaster  County  was  cut  off,  then  Cumberland  County, 
then  by  Act  of  1771  Bedford  County  was  erected  to  embrace  all  land  in  what 
is  now  west  of  the  present  Bedford  County.  By  Act  of  1773  Westmoreland 
County  was  erected  to  take  in  all  land  west  of  Laurel  Hill.  Washington  S^t$^ 
County  was  erected  in  1781  and  extended  south  from  the  Ohio  and  west  from  ^^t!?^^^"^^"^ 
the  Monongahela  River.  Green  County  was  erected  out  of  Washington. 
In  1788  Allegheny  County  was  erected  out  of  parts  of  Westmoreland  and 
Washington  Counties.  The  next  year  a  little  more  land  was  taken  from 
Washington  County  to  add  to  Allegheny.  Later  Beaver,  Butler,  Mercer, 
Crawford,  Erie,  Warren,  Venango,  Lawrence  and  Armstrong  counties  were 
erected  out  of  parts  of  the  original  Allegheny  County.  ( See  2  Smith's  Laws, 
p.  448.)  There  are  67  counties  in  Penna.  There  are  57  judicial  districts, 
of  which  Allegheny  County  is  the  5th. 

Northwestern  Pennsylvania  Land  Titles. 

Section  36.  In  1887  Ex-Chief  Justice  Agnew  published  "A  History 
of  the  Region  North  of  the  Ohio  and  West  of  the  Allegheny  River,  of  the 
Indian  Purchases,  and  of  the  Running  of  the  Southern,  Northern  and  West- 
em  State  Boundaries,  etc." 

Penn's  Charter  of  1681  called  for  a  Western  Boundary  upon  the  approxi- 
mate location  of  the  present  line  but  the  French  claimed  all  west  of  the  AUe- 
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gheny  Mountains  and,  with  the  Indians,  resisted  the  advances  of  Washington 
on  behalf  of  Virginia  in  1754  and  of  General  Braddock  in  1755.  In  1758 
General  Forbes  advanced  upon  and  took  Fort  Duquesne.  By  the  Treaty 
of  Paris  in  1763  the  French  ceded  all  east  of  the  Mississippi  to  the  English. 
Indian  hostilities  continued,  during  Pontiac's  War  of  1762  and  Lord  Dun- 
more's  War  of  1774  and  the  Revolution,  ending  in  1783,  until  General 
Wayne's  victory  in  1793.  Before  this  quit-claims  were  secured  for  the  lands 
of  Western  Pennsylvania  from  the  Indians  of  the  Six  Nations  by  the  treaties 
of  Fort  Stanwix  (Rome,  N.  Y.)  of  1768  and  1784.  The  consideration  was 
a  few  moth-eaten  blankets,  etc.  The  Declaration  of  Independence  of  1776 
and  the  Divesting  Act  of  1779  (Sec.  27,  supra)  made  the  Commonwealth  of 
Pennsylvania  the  sovereign  proprietor. 

The  Depreciation  Lands. 

Section  37.     To  redeem  depreciated  currency  (Compare  Chapman  vs. 
Calder,  14  Pa.,  357)  in  circulation  during  the  Revolution  and  to  fulfill  its 
pledges,  Pennsylvania  needed  money  and  for  this  purpose  it  was  decided  that 
certain  lands  should  be  sold.    Other  land  was  to  be  used  for  donations  or 
pensions  to  soldiers.    All  land  North  of  the  Ohio  River  was  divided  by  Act 
of  1783  into  the  Depreciation  Land  (south  of  a  line  drawn  due  west  from  a 
point  above  Kittanning)  and  the  Donation  Land  (north  of  this  line).    The 
State  reserved  a  tract  of  3000  acres  for  what  was  later  Allegheny  and  3000 
acres  for  what  was  later  Beaver  and  directed  the  survey  of  the  balance  of  the 
Depreciation  Land  and  its  division  in  five  districts,  known  from  the  names  of 
the  deputies,  as  the  McQean,  Leet,  Braden,  Cunningham,  and  Elder  Depre- 
ciation Districts.    The  Braden  District  was  apparently  subdivided  into  Wm. 
Alexander,  Samuel  Nicholson,  Capt.  Douglas  and  Samuel  Jones  subdivisions.     lUkM/tJi^ 
The  respective  districts  and  subdistricts  were  subdivided  into  numbered  lots     <yJjJ(A^ 
of  200  to  350  acres  each.    Beginning  with  1785,  these  lots  were  auctioned  off       ^^XwJa-/^* 
at  Philadelphia  (at  as  high  as  eight  shillings  an  acre  or  as  low  as  three  pence      /   -/^  Ji   ^ 
per  acre)  and  patents  were  issued  to  the  purchasers.    Later  the  lands  remain-    -f^^p(^j^    ^A^ft- 
ing  unsold  were  granted  out  on  warrants  and  surveys  as  lands  south  of  the      fU-^    U^ 
Allegheny  and  Ohio  were  granted :    Evans  vs.  Beatty,  i  P.  &  W.,  489.    An 
Act  of  1813  cured  defects  that  may  have  existed  in  such  warrant  and  survey 
titles. 

Section  38.     The  Allegheny  Reservation  of  3000  acres  is  described  a^ 
beginning  at  a  point  opposite  Chartiers  Creek's  mouth,  thence  east  972  perches 
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to  a  hickory  tree,  north  80  perches  to  a  sassaf  rass,  east  229  perches  to  a  mul- 
berry, north  26  perches  to  a  stone  in  Girty's  Run,  thence  by  the  Run  to  the 
River  and  by  the  River  to  the  place  of  beginning.  The  tract  was  laid  out  in 
in-lots  and  out-lots,  which  were  sold  by  the  State  to  provide  for  the  deprecia- 
tion fund.  The  State  reserved  100  acres  for  a  "common  of  pasture"  (already 
referred  to,  Sec.  13,  in  connection  with  Larkin  vs,  Allegheny,  162  Fed.  R., 
611,  and  other  cases)  and  enough  land  for  court-house  (an  Act  of  1791  re- 
pealed this  and  provided  for  "the"  court  house  in  Pittsburgh),  goal,  market- 
house,  places  of  public  worship  and  burying  grounds  and  dedicated  the  streets 
as  "common  highways  forever".  The  State  vested  its  rights  in  these  reserva- 
tions in  the  City  of  Allegheny  by  Act  of  1840,  having  previously  taken  ten 
acres  of  the  "common"  for  a  penitentiary  by  Act  of  1818.  The  City  con- 
verted the  common  into  a  park,  as  already  stated,  and  used  the  central  squares 
for  markets,  city  hall,  etc.  Com,  vs.  Rush,  14  Pa.,  186,  explains  a  futile  at- 
tempt by  the  City  to  sell  lots  within  what  is  now  one  of  the  four  squares  at 
Federal  and  Ohio  Streets. 

The  "Beaver  Reservation"  is  explained  by  Justice  Agnew  at  p.  90  of  his 
book. 

The  Donation  Lands. 

Section  39.  These  were  carved  out  by  the  Act  of  1783.  Soldiers  who 
had  fought  in  the  Revolution  were  to  have  200,  250,  300  or  500  acre  tracts, 
according  to  rank  and  by  the  drawing  of  tickets  from  a  wheel.  The  districts, 
given  names  of  deputy  surveyors,  were  known  as :  Alexander,  John  Hender- 
son, Evans,  Andrew  Henderson,  Lodge,  Christie,  Power,  McDowell,  Dick- 
enson and  Watts.  The  "Struck  District"  comprised  certain  lots  near  the 
Allegheny  River  in  Butler  County  which  were  considered  unsuited  for  culti- 
vation and  the  corresponding  numbers  were  withdrawn  from  the  wheel: 
Act  of  April  2,  1802;  March  25,  1805.  If  interested,  read  Varnum  vs,  Ken- 
nedy, 6  S.  &  R.,  155.  Patents  were  issued  for  the  tracts  so  drawn  upon  the 
payment  of  surve)nng  fees.  Donations  were  made  as  late  as  1810,  but  lands 
not  donated  were  granted  out  on  warrant  and  survey  or  in  confirmation  of 
actual  settlement  by  "squatters"  of  three  years'  standing.  From  time  to  time 
the  State  made  "reservations"  of  3000  acres  each  out  of  these  lands  for  what 
became  Erie,  Franklin,  Warren,  etc.  (See  Justice  Agnew's  Book  at  p.  102, 
et  ^eq.)  Private  reservations  or  grants  were  made  to  Cornplanter,  an  Indian 
chief,  who  had  helped  in  securing  the  adoption  of  treaties,  and  to  General 
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Irvine,  in  the  Erie  Triangle.  A  private  reservation  of  about  300  acres  near 
Butcher's  Run  (East  St.,  N.  S.,  Pittsburgh)  was  made  in  favor  of  General 
O'Hara.  The  first  conveyance  recorded  in  the  Recorder's  Office  of  Alle- 
gheny County  was  a  donation  grant  to  John  Nicholson  (Sec.  46,  post),  dated 
April  4,  1787,  Deed  Book  A  i,  page  i. 

The  Warrantees  and  Settlers  of  Northwestern  Pennsylvania. 

Section  40.  The  auction  sale  of  land  in  the  Depreciation  Districts  and 
the  drawings  of  land  in  the  Donation  Lands  did  not  dispose  of  anything  like 
the  whole  of  Northwestern  Pennsylvania.  An  Act  of  1792  authorized  the 
sale  (at  7  pounds,  10  shillings  per  100  acres)  of  all  the  vacant  land  north  of 
the  Ohio  to  persons  who  would  cultivate,  improve  and  settle  upon  tracts  of 
not  more  than  400  acres — ^they  should  make  actual  settlement  within  two 
years  from  the  taking  out  of  a  warrant  and  then  reside  there  for  five  years, 
clearing  two  acres  out  of  every  100.  Hundreds  of  warrants  were  taken  out 
during  1792  and  1793  in  the  names  of  individuals  by  the  Pennsylvania  Popu- 
lation Co.  and  the  Holland  Co.  Peace  with  the  Indians  did  not  come  until 
Dec,  1795.  Actual  settlers  or  squatters  claimed  that  these  "warrantee"  titles 
were  dead  because  of  non-settlement,  while  the  warrantees  claimed  that  the 
public  enemies  suspended  the  running  of  the  two  year  period  and  that  a 
persistent  but  unsuccessful  effort  to  settle  for  two  years  (prevented  by  hos- 
tilities) answered  the  full  requirement  and  perfected  the  titles  so  as  to  justify 
the  issuance  of  patents — "Prevention  Patents."  Compare  Sec.  312,  post. 
Litigation  over  these  titles  lasted  for  forty  years.  Com.  vs.  Coxe,  4  Dallas, 
170,  decided  that  a  warrantee  might  claim  title  if  he  persisted  for  a  reason- 
able time  after  the  close  of  hostilities — ^the  condition  must  be  performed  cy 
pres.  Attorney-General  zfs.  Grantees,  tinder  Act  of  1792,  4  Dallas,  237, 
affirmed  this.  The  Supreme  Court  of  the  United  States  in  Huidekoper's 
Lessee  vs.  Douglass,  4  Dallas,  392,  ruled  the  other  way — that  hostilities  ex- 
cused a  warrantee  from  making  actual  settlement.  The  federal  ruling  is  not 
binding  on  state  courts,  so  that  this  decision  controlled  only  in  those  instances 
in  which  a  federal  court  assumed  jurisdiction  because  of  diverse  citizenship. 

Section  41.  After  several  contrary  decisions  the  Supreme  Court  sus- 
tained the  application  of  the  Statute  of  Limitations  in  favor  of  actual  settlers 
and  against  warrantees.  At  first  it  was  held  that  actual  settlers,  being  tres- 
passers, acquired  title  only  by  pedis  possessio.  Presumptive  ouster,  by  pay- 
ment of  taxes  on  an  entire  tract  or  by  the  securing  of  an  official  sufvey,  was 
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considered  as  effective  for  an  entire  tract:  McCall  vs.  Neely,  3  Watts,  69;      -^^-♦"^  ^ 
Lawrence  vs.  Hunter,  9  Watts,  64. 

Land  Title  by  Warrant,  Survey,  Patent,  Etc. 

Section  42.  Land  titles  go  back  to  the  Proprietaries  or  to  the  State. 
Penn's  Conditions  and  Concessions  made  in  England,  prescribed  the  terms 
and  privileges  with  the  prices  for  lands  sold  to  the  "Original  Purchasers'* 
from  William  Penn,  who  paid  him  "quit  rents'*  of  one  shilling  per  hundred 
acres  {Faar  vs.  Swan,  2  Pa.,  245).  Subsequent  grants  were  by  deputies  or 
by  the  officers  of  the  "land  office", — the  surveyor  general  and  his  deputies,  the 
receiver  general  and  the  secretary. 

Section  43.  No  uniform  practice  or  system  of  land  grants  existed :  2 
Smith's  Laws,  147.  Perhaps  the  most  regular  way  of  securing  land  was 
by  warrant,  survey  and  patent  or  deed.  Warrants  were  purchased  at  thf 
land  office  and  might  be  descriptive  of  land  to  be  surveyed,  or  descriptive  to 
a  reasonable  extent,  or  might  be  those  called  lost  or  removed  warrants. 
Lipon  the  first  sort  title  commenced  from  the  date  of  the  warrant  and  the 
purchase  price  was  paid  at  that  time.  The  warrantee  had  simply  to  pay 
the  deputy  surveyor's  fee  and  return  the  survey  within  a  reasonable  time 
to  get  his  patent.  Warrants  descriptive  to  a  reasonable  degree  gave  title 
from  the  date  of  the  survey  while  lost  or  removed  warrants  gave  title  from 
the  date  of  the  return  {Hubley  vs.  Van  Horn,  7  S.  &  R.,  188).  (Distinct 
proceedings  are  necessary  to  secure  patents  for  lands  upon  islands:  Sec. 
316,  post.) 

Section  44.  Sometimes  surveys  were  made  without  a  warrant  and  on 
the  return  of  the  survey  a  "warrant  of  acceptance"  issued  if  the  warrantee 
would  pay  the  purchase  price.  Although  the  purchase  money  was  payable  on 
the  issuance  of  the  warrant,  in  rare  instances  it  was  not  paid  and  in  other  in- 
stances surveys  were  not  made  because  a  speculator  did  not  like  his  land. 
A  new  applicant  could  secure  a  "vacating  warrant"  in  such  instances  and 
secure  a  survey  and  patent  in  place  of  the  warrantee  in  the  original  warrant. 
"Improvement  Rights"  were  those  which  were  recognized  in  favor  of  actual 
settlers  who  subsequently  secured  surveys.  The  "rights"  developed  the  "ap- 
plication system"  by  which  no  money  was  paid  until  a  patent  issued,  provided 
the  applicant  satisfied  the  officials  as  to  the  settlement  and  improvement  of 
the  land  not  in  excess  of  300  acres  and  paid  interest  from  the  first  settlement : 
2  Smith's  Laws,  160.    The  price  of  lands  varied  but  was  in  many  instances 
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five  pounds  per  lOO  acres  and  one  penny  an  acre  per  annum  "quit  rent."  Quit 
rents  were  later  abolished.  The  mere  filing  of  an  application  and  the  pay- 
ment of  a  filing  fee  of  7s.  6d.  constituted  the  inception  of  an  equitable  title 
which  became  a  legal  estate  upon  the  securing  of  a  patent  (See  Green  vs. 
Cramer,  i  Ymh),  ffSj  jTjlll'i'i'.lliTi  Troutman  vs.  May,  33  Pa.,  455,  459)>, 


Section  45.  "Blunston  Licenses"  were  so  named  because  the  Penns 
issued  a  commission  to  Samuel  Blunston  authorizing  him  to  issue  licenses  to 
settlers  who  would  use  these  instead  of  warrants  to  secure  surveys  and  ulti- 
mately patents.  It  was  desirable  to  have  as  many  settlers  under  Pennsyl- 
vania authority  as  possible  along  the  Maryland  border.  These  licenses  are 
of  frequent  occurrence  only  along  the  Susquehanna  River.  (See  Dunning  vs. 
Caruthers,  4  Yeates,  13.)    Compare  Sec.  32,  supra. 

Section  46.  "The  Nicholson  Lands"  are  found  in  perhaps  every  county 
of  the  state.  John  Nicholson  was  a  state  official  connected  with  the  Land 
Office  who  had  taken  out  warrants,  surveys  and  patents  in  hundreds  of  tracts. 
He  was  convicted  as  a  defaulter  and  the  Commonwealth  levied  upon  and  sold 
his  real  estate  toward  a  satisfaction  of  his  indebtedness  upon  a  settlement  of 
his  accounts.  Commissioners  were  appointed  to  arrange  the  details  and  dis- 
pose of  these  holdings  and  hundreds  of  titles  date  from  these  proceedings: 
McHenry  vs.  McCall,  10  Watts,  456,  464 ;  Reilly  vs.  Mountain  Coal  Co.,  204 
Pa.,  270,  285. 

Section  47.  The  practice  of  allowing  six  per  cent,  or  even  ten  for  roads 
dates  to  the  earlier  grants  by  William  Penn,  so  that  if  a  man  paid  for  100 
acres  he  was  given  more  land  by  six  per  cent,  upon  the  assumption  that  public 
roads  would  reduce  the  superficial  area  of  land :  2  Smith's  Laws,  139.  If  the 
Commonwealth  now  takes  land  for  such  roads  it  pays  only  as  a  matter  of 
grace:  Township  vs.  Comrey,  100  Pa.,  :\62;  McCracken  vs.  Curiviftj  3  Yeates. 
362,  6  Binney. 

Section  48.  The  Board  of  Property  consisted  of  the  land  office  secre- 
tary, the  master  of  the  rolls,  the  receiver  general  and  the  surveyor  general. 
It  passed  upon  conflicting  claims  on  warrants,  applications,  etc.,  upon  the  filing 
of  a  caveat  but  a  dissatisfied  claimant  still  had  a  recourse  of  ejectment  pro- 
ceedings in  the  courts.  In  1809  the  office  of  receiver  general  was  abolished 
and  the  duties  of  the  surveyor  general  became  vested  in  the  Secretary  of  In- 
ternal Affairs  by  the  Const,  of  1874.  The  Board  now  consists  of  the  Attorney 
General,  the  Secretary  of  the  Commonwealth  and  the  Secretary  of  Internal 
Affairs:    Pur.,  2208. 
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Section  49.  The  Commonwealth  after  the  Revolution  made  a  slight 
distinction  as  to  the  manner  of  granting  lands  in  the  "Old  Purchase"  and 
the  "New  Purchase"  from  the  Indians,  the  latter  being  those  acquired  by  the 
Treaty  of  Fort  Stanwix,  in  1784.  In  general  the  customs  and  usages  of 
the  colonial  land  offices  were  to  be  observed  in  the  granting  of  warrants, 
patents,  etc.:  Pur.  2213.  Proprietary  grants  and  equitable  titles  were  con- 
firmed by  the  Commonwealth  and  the  Divesting  Act  of  Nov.  27,  1779,  Purd. 
imder  "Proprietaries,"  3662,  vested  in  the  Commonwealth  all  the  land  in 
Pennsylvania  except  the  proprietary  private  estates  and  the  surveyed  manors 
or  proprietary  tenths.  The  Penn  family  was  awarded  130,000  pounds  in 
remembrance  of  the  "Fotmder  of  Pennsylvania"  by  the  State.  ("The  Penns 
laid  a  claim  against  the  English  government  for  losses  occasioned  by  the 
Revolution,  for  944,817  pounds,  which  was  settled  by  an  annuity  of  4,000 
pounds,  commuted  in  1884,  by  a  payment  of  67,000  potmds.  The  family 
still  (1904)  owns  some  manors  in  the  interior  of  the  State,  and  some  quit 
rents  are  still  paid  to  their  agents.  *  *  *  The  Penn  family  still  retains  some 
small  pieces  of  property  in  Pennsylvania,  including  some  ground  rents  in 
Philadelphia."  Barr  Ferree's  Pennsylvania  Primer,  pages  y2,  194.)  Quit 
rents  were  abolished  except  where  reserved  on  manor  grants  of  the  Penns 
(Sec.  9  of  Act  of  1779)  but  the  State  reserved  a  right  of  one-fifth  of  the 
gold  and  silver  ore.  This  reservation  or  royalty  was  abolished  by  Act  1889, 
Pur.,  2212.  The  State  fixed  the  price  of  land  in  Western  Pennsylvania  at 
five  pounds  per  100  acres:  Pur.,  2216.  The  State  was  somewhat  more  strict 
in  requiring  payment  of  the  purchase  price  than  the  colonial  officers :  Line- 
weaver  vs.  Crazvford,  26  Pa.,  417,  420. 

Section  50.  Though  warrants  and  patents  are  seldom  issued  today  the 
knowledge  of  the  practices  is  essential  to  the  understanding  of  real  estate  law. 
In  1903  the  Supreme  Court  had  to  consider  the  validity  or  invalidity  of  a 
patent  dated  August  18,  1899:    Rcilly  vs.  Coal  Co.,  204  Pa.,  270. 

The  practice  of  making  "moonlight  surveys"  and  receiving  patents,  in 
derogation  of  occupants  of  land  under  apparently  good  titles,  became  so 
objectionable  that  the  Acts  of  1874  and  1889,  Pur.,  2238,  were  passed  to  limit 
new  patents  to  unimproved  lands  except  in  favor  of  actual  improvers. 

Section  51.  Huston  on  land  Titles  in  Penna,  published  in  1849,  and 
an  extensive  note  in  2  Smith's  Laws,  p.  105,  give  details  of  the  land  titles  and 
laws  in  Penna.  Hundreds  of  cases  are  abstracted  in  Pepper  &  Lewis*  Digest 
of  Decisions  under  the  heading  "Public  Lands."  Compare  Section  313,  post, 
as  to  land  titles  to  islands  in  navigable  streams. 
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The  Manor  of  Pittsburgh. 

Section  52.  The  Divesting  Act  of  1779,  i  Smith's  Laws,  479,  Purd., 
3662,  confirmed  in  the  Penns  "All  lands  called  or  known  by  the  name  of 
Proprietary  Tenths  or  manors/'  which  were  duly  surveyed  "on  or  before 
July  4,  1776,"  together  with  the  "quit  rents"  reserved  out  of  such  tenths  or 
manors  or  any  parts  thereof  which  have  been  sold.  The  Manor  of  Pitts- 
burgh was  surveyed  (in  1768)  before  the  Revolution  by  its  perimeter  but 
divided  (in  1784)  into  out-lots  and  some  490  in-lots  by  Col.  George  Woods, 
a  deputy  surveyor,  in  a  plan  on  file  (not  recorded)  in  the  Allegheny  County 
Recorder's  Office  endorsed :  "A  plan  of  the  Manor  gf  Pittsburgh,  surveyed 
and  laid  out  by  order  of  Tench  Francis,  Esquire,  attorney  for  John  Penn,  Jr., 
and  John  Penn,  May  31,  1784,  by  Geo.  Woods."  An  Act  of  1841,  P.  L., 
242,  authorized  court  proceedings  to  "perpetuate  testimony  of  witnesses"  as 
to  the  making  of  this  survey.  The  proceedings  were  had  at  #  184  November 
Term  184 1  of  the  District  Court  and  are  "transcribed"  in  the  Recorder's  Office 
in  a  book  called  "Col.  Wood's  Plan  of  the  Town  of  Pittsburgh."  The  in-lots 
are  all  60  ft.  front  except  Nos.  156  to  167,  which  are  80x35  feet.  Compare 
Sec.  408,  post,  in  re  "Pittsburgh  Standard"  of  measurement.  These  lots 
are  west  of  Grant  Street  and  what  is  now  Eleventh  Street,  ^ompare  Schen- 
ley  vs.  Pittsburgh,  104  Pa.,  472.  Compare  Section  415,  post.  The  Manor 
extended  between  the  two  rivers  to  28th  Street  and  included  the  present  ist, 
2nd  and  3rd  Wards  and  parts  of  the  4th  and  sth  Wards.  On  the  South  Side 
it  extended  from  near  Saw  Mall  Run  to  South  i8th  Street  and  included  the 
i8th  Ward  and  parts  of  the  17th  and  19th  and  parts  of  Knoxville,  Carrick, 
West  Liberty  and  Lower  St.  Qair.  The  original  Borough  of  Pittsburgh 
was  not  co-extensive  with  the  Manor.  The  Manor  embraced  in-lots  and  out- 
Jots  while  the  Borough  embraced  but  little  more  than  in-lots.  Numerous 
deeds  for  these  lots  from  John  Penn,  Jr.,  and  John  Penn  are  found  in  the 
early  deed  books  of  Allegheny  County.  No  quit  rents  are  reserved  because 
the  deeds  were  dated  after  the  Revolution.  The  Penn  family  settlements  are 
found  in  Penn  vs.  Pefin,  2  Yeates,  550. 

General  James  O'Hara  was  the  largest  individual  property  owner  in  the 
Pittsburgh  District.  Many  millions  of  dollars  worth  of  real  estate  (accord- 
ing to  present  valuations)  was  bequeathed  by  his  will  in  18 19  to  trustees. 
The  devolution  of  this  property  in  favor  of  Mary  O'Hara  Croghan,  his 
daughter,  and  then  Mary  E.  Schenley,  his  granddaughter,  is  reviewed  in 
Schenley  vs.  O'Hara,  27  P.  L.  J.,  184,  (affirmed  by  Supreme  Court,  28  P. 
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L.  J.,  ii8).  In  1842  the  Legislature  passed  an  Act  (P.  L.,  94)  which  was 
designed  to  punish  Mary  Schenley  because  she  had  without  consulting  the 
Trustees  under  her  grandfather's  will  and  at  fifteen  years  of  age  married  a 
"certain  Edward  W.  H.  Schenley,  an  alien/'  The  Act  of  1842  was  declared 
"inoperative  and  ineffectual"  as  affecting  Mrs.  Schenley.  '^ 

Section  53.  The  down-town  church  properties  were  conveyed  by  the 
Penns  with  a  limitation  upon  the  power  of  sale.  Although  the  First  Presby- 
terian Church  (Deed  Book,  35,  p.  158)  could  not  convey  its  real  estate  it 
leased  a  portion  for  999  years.     (Allegheny  County  Deed  Book  13 18,  page 

357-) 

Section  54.  The  original  Borough  of  Pittsburgh  embraced  the  terri- 
tory from  a  little  east  of  Grant  Street  to  the  "Point" :  Act  of  1794,  Ch.  1760, 
Act  of  1804,  P.  L.,  199.  In  1837  Northern  Liberties  Borough  was  annexed 
and  became  the  old  sth  Ward.  Parts  of  Pitt  Township  were  added  in  1845 
and  1846,  as  the  old  6th,  7th  and  8th  Wards.  An  Act  of  1867  annexed  the 
"East  End"  and  by  Act  of  1871  more  townships  in  the  East  End  were  added. 
In  1816  (P.  L.,  180)  the  Borough  had  become  the  City  of  Pittsburgh.  The 
Act  of  1872  authorized  the  annexation  of  the  "South  Side"  and  a  general 
Act  of  1903  authorized  the  taking  in  of  Sheraden,  Esplen,  etc.  Allegheny 
was  annexed  by  virtue  of  the  Act  of  1906.  Pursuant  to  an  Act  of  1905, 
Purd.,  5756,  a  commission  redistricted  the  City  by  rearranging  the  ward 
lines.    A  conveyancer  should  know  that  the  old  20th  Ward  is  now  the  7th,  etc. 

Pittsburgh  is  a  city  of  the  Second  Class  (Act  of  1895,  Purd.,  2705)  and 
has  been  since  1874.  Compare  Supreme  Court  Examiners'  case  of  Wheeler 
vs.  Phila.,  yy  Pa.,  338,  which  approved  as  constitutional  the  classification  of 
cities  into  three  classes.  The  Act  of  1876,  making  five  classes,  and  the  Act 
of  1887,  making  seven  classes,  were  declared  unconstitutional  because  they 
were  classification  "run  mad." 


/ 


Section  55.  An  estate  signifies  such  interest  as  the  tenant  has  in  lands, 
tenements,  or  hereditaments.  Blackstone  considers :  ( i )  the  quantity  of  in^ 
terest,  (2)  the  time  at  which  that  quantity  of  interest  is  to  be  enjoyed  (Sec. 
205,  post),  and,  (3)  the  number  and  connection  of  the  tenants  (Sec.  223). 

As  to  quantity,  estates  are  of  freehold  or  less  than  freehold  (Sec.  104), 
and  the  former  "of  inheritance"  or  "not  of  inheritance"  (Sec.  69). 
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Section  56.  A  freehold  estate  was  such  an  estate  in  lands  as  was  con- 
veyed by  livery  of  seisin,  a  formality  formerly  required  in  conveyances  of 
life  estates  and  all  estates  of  inheritance — any  estate  of  inheritance  or  for  life 
in  things  real,  held  by  free  tenure. 

The  lowest  freehold  estate  is  one  per  autre  vie,  the  highest  is  a  fee  simple. 

Section  57.     A  fee  simple  estate  is  limited  to  a  man  and  his  heirs.    "A 
tenant  in  fee  simple  is  he  which  hath  lands,  tenements,  and  hereditaments,  to    ^I^  J^^^^^^ 
hold  to  him  and  his  heirs  forever ;  generally,  absolutely,  and  simply ;  without     _^  _  _ 
mentioning  what  heirs,  but  referring  that  to  his  own  pleasure,  or  to  the     MjLtM 
disposition  of  the  law."    Compare  Sees.  343  and  436,  post.    A  man  may  have 
ajee  simple  title  which  is  not  very  "marketable" — ^the  title  may  be  **encum- 
bered"  or  '*cloudy/'  yet  a  fee  simple  title. 

Section  58.  At  common  law  the  word  "heirs"  (a  word  of  "limita- 
tion") was  necessary  in  a  deed  to  create  a  fee  simple  and  in  the  absence  of 
such  word  the  g^ntee  usually  took  a  life  estate :  Kister  vs.  Reeser,  98  Pa.,  i ; 
Gray  vs.  Packer,  4  W.  &  S..  18;  Sec.  210,  post.  Many  exceptions  were 
allowed  as,  where  the  deed  referred  to  another  deed  {Lemon  vs.  Graham,  131 
Pa.,  447)  or  where  the  instrument  was  a  devise  and  the  testator  inops  consilii 
{Shinn  vs.  Holmes,  25  Pa.,  142)  or  upon  articles  of  agreement  for  the  sale 
of  land  when  the  circumstances  would  justify  equity  in  construing  the  true 
intention  ('i)i/;miiii'u  itfi  Dmokj,  j  W.  8.  0 ,  Qy).  See  II  Blackstone,  108. 
The  Wills  Act  of  1833,  Pur.,  5137,  provides  that  the  whole  estate  of  the 
testator  shall  pass  though  there  are  no  words  of  inheritance  unless  there  is  a 
devise  over  or  limitation  or  a  contrary  intention  apparent. 

Deeds  to  corporations  should  have  the  word  "successors",  though  this 
word  is  not  essential :    Wilkesbarre  vs.  Society,  134  Pa.,  616. 

An  Act  of  1909,  Pur.,  5394,  provides  that  the  word  "heirs"  is  not 
necessary  if  the  deed  contains  the  words  "grant  and  convey"  and,  unless  there 
is  an  express  limitation  to  a  lesser  estate,  the  grantee  will  take  a  fee  simple. 
This  statute  is  not  retroactive  so  that  in  considering  old  deeds  and  titles  it  is 
necessary  to  ncJte  the  importance  of  the  word  "heirs." 

Section  59.  A  base,  or  qualified  fee,  is  such  a  one  as  hath  a  qualifica- 
tion subjoined  thereto,  and  which  must  be  determined  whenever  the  qualifica^ 
tion  annexed  to  it  is  at  an  end.    Compare  Sees,  136,  145,  post. 


SiiQ^  ^n  ^t^tg  o|  id\ 


Digitized  by 


Google^ 


Digitized  by 


Google 


tcdlJU^  to 


U^AAJL 


IT 


>5s 


Section  6o.  The  estate  which  a  public  service  corporation  acquires  by 
the  exercise  of  the  right  of  eminent  domain  through  condemnation  is  a  base 
fee.  If  a  railroad  condemns  land  for  its  right  of  way  the  filing  of  the  con- 
demnation bond  gives  it  a  base  fee — an  estate  which  vests  in  the  railroad  to 
enjoy  as  long  as  the  land  is  used  for  the  purpose  with  a  reversion  in  the 
owner  of  the  servient  estate :    f .,  Ft.  W,  &  C.  Ry.  Co,  vs.  Feet,  152  Pa.,  488, 


The  land  taken  by  the  Commonwealth  for  its  canals,  however^  was  taken  in 
perpetuity  and  by  an  absolute  estate.  In  this  respect  the  Commonwealth  title 
differs  from  the  base  fee  title  of  a  railroad  company  or  of  a  private  canal 
corporation :  Foust  vs.  DreHtlein,  237  Fa.,  108.  Compare  Sectionr^o8 
et  seq.,  post,  and  Sec.  143,  post,  and  Section  14,  supra. 

Section  61.     A  base  fee  was  acquired  by  a  county  under  a  conveyance 
of  an  eight  foot  strip  around  a  jail  "to  be  and  remain  forever  hereafter  un- 
built on,  in  order  to  prevent  any  persons  making  their  escape."    A  sale  of 
the  jail  terminated  the  estate  and  effected  a  reversion :    Slegel  vs.  Lauer,  148  fjj^jQud/. 
Pa.,  246;  Sec.  222,  post.  " 

Section  62.  The  purchaser  of  a  cemetery  lot  whose  deed  limits  the 
use  to  interment  and  makes  the  use  subject  to  the  rules  and  regulations  of 
the  cemetery's  board  of  directors  or  trustees  would  seem  to  have  a  base  fee 
■but  the  Supreme  Court  has  held  that  the  instrument  confers  merely  an  ease- 
ment or  privilege  of  interment  in  the  grantee  and  his  heir^:  Kincaid's  Ap- 
peal, 66  Pa.,  411 ;  Hancock  vs.  McAvoy,  151  Pa.,  460;  Pitcairn  vs.  Cemetery, 

220  Pa.,    18,  Umi    i^.wv.^**.  Aoa.;.^>^*^i-<-*--V   rxoM^trv^fi'^^^  .    ^aoJv.  CaI^ 

Section  03.  In  much  the  ^ame  way  the  grantee  of  a  pew  in  a  church 
by  deed  (an  apparently  obsolete  practice  in  present  day  church  management) 
takes  only  a  usufructuary  right  which  is  lost  if  the  church  is  burned  or  re- 
built :  Church  vs.  Wells,  24  Pa.,  249. 

Section  64.  A  conditional  fee,  at  common  law,  was  a  fee  restrained  to 
some  particular  heirs,  exclusive  of  others,  as  to  the  heirs  of  a  man's  body. 
If  the  donee  fulfilled  the  condition,  if  he  had  heirs  of  his  body,  the  estate 
in  him  became  absolute  so  that  he  could  alien  the  estate,  charge  it  with  en- 
cumbrances or  forfeit  it  for  treason.  But  if  the  issue  died  before  the  donee 
aliened  or  if  the  donee  did  not  have  children  the  land  reverted  to  the  donor. 
The  statute  of  Westminster  Second,  de  donis  conditionalibus,  provided  that 
lands  so  given  to  a  man  and  the  heirs  of  his  body  should  at  all  events  go  to 
the  issue,  if  there  were  any,  or  if  none  should  revert  to  the  donor.  The 
estate  in  the  donee  was  then  called  a  fee  tail  while  the  expectant  estate  in  the 
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donor  was  called  the  reversion.    Compare  Sec.  221,  post.    Compare  "Estates 
upon  Condition,"  Sec.  136,  post. 

Section  65.  Estates  tail  or  conditional  fees  as  modified  by  the  Statute 
de  donis  had  these  incidents:  i,  that  the  tenant  could  not  be  impeached  for 
waste;  2,  the  tenant's  wife  had  dower;  3,  or  the  husband  of  a  tenant  in  tail 
female  had  curtesy,  and,  4,  the  entail  might  be  barred  by  a  fine,  a  common 
recovery,  by  a  lineal  warranty  descending  with  assets  to  the  heir  (See  Carson 
vs.  Cemetery  Co.,  104  Pa.,  575,  if  interested  in  lineal  and  collateral  warran- 
ties), or  by  a  statutory  deed  under  the  Penna.  Act  of  1799,  Pur.,  1483,  (by 
which  the  tenant  in  tail  would  declare  his  purpose  of  barring  the  entail).  Be- 
fore the  Constitution  of  1874  the  Supreme  Court  entertained  original  juris- 
diction in  many  cases  of  fines  and  common  recoveries :  Com.  vs.  Smith,  4  Bin- 
ney,  117.  Note  the  Supreme  Court  Examiners'  case  of  Lyle  vs.  Ifirhd^^^,  • 
9  S.  &  R.,  322. 

Section  66.  An  Act  of  1855,  Pur.,  1485,  provides  that  whenever  there- 
after, by  any  gift,  conveyance  or  devise,  an  estate  tail  would  be  created 
according  to  the  then  existing  law,  it  should  be  taken  and  construed  to  be  an 
estate  in  fee  simple,  and  as  such  inheritable  and  alienable.  The  Act  was  not 
retroactive  {Karchner  vs.  Hoy,  151  Pa.,  383)  and  it  is  still  important  to  con- 
sider estates  tail  in  passing  upon  old  titles.  ..../ja-C-     "^  ^  i 

Section  67.  Many  deeds  and  wills  executed  prior  to  1855  must  be 
passed  upon  today  so  that  the  law  on  the  subject  is  important.  A  siirpris- 
ing  number  of  wills  written  since  1855  and  found  in  real  estate  title  chains 
confuse  attorneys  and  render  it  advisable  to  settle  titles  by  separate  Su- 
preme Court  decisions.  A  devise  in  fee  to  a  man  followed  by  the  words  "if 
he  die  without  issue"  or  "without  leaving  issue,"  or  like  words,  then  over 
to  another  in  fee,  vested  an  estate  tail  in  the  first  taker  if  the  words  im- 
ported an  "indefinite"  failure  of  issue  but  frequently  the  courts  construe  the 
testator  to  have  intended  the  estate  over  to  take  effect  upon  a  "definite" 
failure  of  issue  so  that  the  first  taker  would  have  a  life  estate.  ^         L      ^ 

I  M  PO R#TA  NT  Section  68.     "Die  without  issue"  and  similar  words  used  in  a  will  or 
^"""""""""""""^RRfmayTiave  varying  meanings,  depending  upon  the  date  of  the  instru- 
ment and  upon  what  may  seem  artificial  rules :  . 

a.  If  the  brnjiiSmrbr  grant  is  made  to  a  man's  son,  A.,  absolute  in  the 
first  instance  and  it  is  provided  that  in  the  event  of  the  death  of  A.,  or  his 
death  without  issue,  B.  shall  take,  the  law  will  construe  the  words  death  or 
death  without  issue  to  mean  the  death  of  A.  before  the  testator's  death  and 
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if  A.  should  survive  the  testator  the  estate  will  be  absolute  in  A. :  Mickley's 
Appeal,  92  Pa.,  514;  Richards  vs.  Bents,  212  Pa.,  93;  SeigwartWs  Estate, 
33  Sup.,  622.  Or  if  the  gift  was  to  testator's  widow  for  life  and  then  to  a 
son  A.  absolute  in  the  first  instance  and  with  the  same  provision  in  the  event 
of  death  of  A.  or  his  death  without  issue,  the  law  will  construe  the  words 
death  or  death  without  issue  to  mean  A.'s  death  before  his  mother's:  Fits- 
water's  Appeal,  94  Pa.,  141. 

b.  If  the  il^^[4Mst  is  to  A.  for  life  or  absolutely,  but  if  A.  should  die 
without  "having  issue  at  the  time  of  his  death"  or  "issue  living  at  the  time 
of  his  death"  or  with  words  implying  a  failure  of  issue  within  a  given  time 
the  instrument  will  import  a  definite  failure  of  issue  and  A.  will  take  but  a 
life  estate  and  not  an  estate  tail  or  a  fee  simple  estate.  Should  A.  have 
children  or  grandchildren  at  the  date  of  his  death,  those  children  would 
take  a  fee  tail  or  a  fee  simple  estate  following  their  father's  life  estate  but 
should  A.  be  childless  the  estate  over  would  go  to  the  named  persons  as 
vested  remaindermen  or  to  the  line  of  the  testator's  heirs  at  law  by  way  of 
executory  devise:  Beckley  vs,  Reigert,  212  Pa.,  91.  If  an  estate  be  given 
to  A.  and  if  A.  "die  without  issue."  then  to  A.'s  wife  for  life,  and  at  her 
death  to  the  testator's  heirs,  the  failure  of  issue  of  A.  is  to  take  effect  or  be 
determined  at  a  definite  time  and  A.  will  take  but  a  life  estate:  S toner  vs. 
Wunderlich,  198  Pa.,  158;  Marshall  vs.  Clause,  230  Pa.,  344. 

c.  If  there  is  an  indefinite  failure  of  issue  contemplated  it  could  not  be 

said  for  perhaps  200  years  that  A.  had  died  "without  issue."     An  estate    KtiO-^'^--^ 

over,  vesting  after  such  a  period,  would  be  void  as  in  violation  of  the  Rule       oi^L/lM^      ^ 

against  Perpetuities  (Sec.  219  post),  which  provides  that  no  estate  shall  be  .^^ 

limited  so  as  to  vest  at  a  time  beyond  the  life  of  the  testator  or  settlor  and  a     ^-o^-^"^ 

life  or  lives  in  being  and  21  years  and  nine  months.     If  A.  died  in  1890 

survived  by  a  son  B.,  who  dies  in  40  years  survived  by  one  son  C,  who  dies     o^^HtK      I  ^  % 

childless  in  100  years  from  the  date  of  A.'s  death,  it  could  be  said  then,  and 

for  the  first  time,  that  A.  had  died  "without  issue."     In  Williams  on  Real 

Property  at  page  209   (Rawle's  American  Edition,  Revised  by  James  T. 

Mitchell  in  1866,  at  page  197)  it  is  said : 

"The  courts  interpreted  the  words,  *in  case  he  shall  die  without 
issue/  to  mean  *in  case  of  his  death,  and  of  the  failure  of  his  issue'; 
so  that  the  estate  was  to  go  over  to  the  other,  not  only  in  case  of  the 
death  of  the  former,  leaving  no  issue  living  at  his  decease,  but  also 
in  the  event  of  his  leaving  issue,  and  his  issue  afterwards  failing, 
by  the  decease  of  all  his  descendants.     The  courts  considered  that  a 

31 


cXcJxJ 


Digitized  by 


Google 


32  ^ccp .  e^z . 


Digitized  by 


Google 


man  might  properly  be  said  to  be  'dead  without  issue/  if  he  had'  died 
and  left  issue,  all  of  whom  were  since  deceased;  quite  as  much  as  if 
he  had  died,  and  left  no  issue  behind  him." 

The  most  frequently  cited  case  on  the  subject  of  "Words  importing 
definite  or  indefinite  failure  of  issue"  is  that  of  Eichelberger  vs.  Barnits,  9 
Watts,  447  (1840).    The  syllabus  of  that  case  reads: 

"If  a  devise  be  made  to  one  in  fee,  and  'if  he  die  without  issue,' 
or  'on  failure  of  issue,*  or  'for  want  of  issue,'  or  'without  leaving 
issue,'  then  over  to  another  in  fee,  the  estate  of  the  first  taker  is  a  fee- 
tail,  which  if  he  have  issue,  passes  to  them  ad  infinitiun  by  descent  as 
tenants  in  tail,  and  the  entailment  may  be  barred  by  a  deed  executed 
and  acknowledged  for  that  purpose.  (Or  the  estate  tail  is  to  be  re- 
.    garded  as  a  fee  simple  estate,  under  the  terms  of  the  Act  of  1855.)" 

The  word  "children"  is  not  equivalent  to  the  word  "issue" :  Carlisle  vs. 
Carlisle,  243  Pa.,  116;  Sec  210,  post. 

d.  If  the  instrument  was  executed  after  July  i,  1897,  a  different  rule 
from  that  announced  by  the  decisions  and  a  different  rule  in  an  instance  such 
as  that  fotmd  in  Eichelberger  vs.  Barnits  would  be  followed.  The  Act  of 
1897,  Purdon,  5146,  provides: 

"In  any  gift,  grant,  devise  or  bequest  of  real  or  personal  es- 
tate, the  words  'die  without-  issue,'  or  'die  without  leaving  issue,'  or 
'have  no  issue,'  or  any  other  words  which  may  import  either  a  want  or 
failure  of  issue  of  any  person  in  his  life  time,  or  at  the  time  of  his 
death,  or  an  indefinite  failure  of  his  issue,  shall  be  construed  to  mean 
a  want  or  failure  of  issue  in  the  lifetime  or  at  the  death  of  such  person, 
and  not  indefinite  failure  of  his  issue,  unless  a  contrary  intention  shall 
appear  by  the  deed,  will  or  other  instrument  in  which  such  gift,  grant, 
devise  or  bequest  is  made  or  contained. 

"This  act  shall  not  apply  to  any  deed,  will  or  other  instrument 
made  before  the  first  day  of  July,  one  thousand  eight  hundred  and 
ninety-seven." 

This  statute  changes  the  judicial  interpretation  upon  all  wills  executed 
since  July  i,  1897,  and  would  be  exactly  opposite  to  a  construction  of  a  will 
which  had  been  executed  before  that  date.    If  the  devise  is  to  A.  and  if  he 
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die  without  issue  then  to  B.  or  his  heirs,  A.  would  take  a  life  estate  if  the 
will  was  dated  subsequent  to  1897,  but  would  take  a  fee  simple  if  the  will 
was  dated  between  1855  and  1897,  or  a  fee  tail  if  the  will  was  executed 
before  1855.  See  Lewis  vs.  Link  Belt  Co.,  222  Pa.,  139;  Dilworth  vs.  Im- 
provement Company,  219  Pa.,  527. 

It  may  be  difficult  to  reconcile  those  instances  found  under  paragraphs 
a.  and  c.  above,  that  is,  if  the  words  die  without  issue  should  refer  to  a 
time  prior  to  the  testator's  death  or  to  a  time  coincident  with  the  first 
taker's  death.  If  the  time  referred  to  is  the  testator's  death  the  devisee  takes 
a  fee  simple;  if  the  time  is  to  be  construed  as  a  definite  failure  by  the  terms 
of  the  Act  of  1897,  the  first  taker  will  receive  a  life  estate  only:  SeigwartW% 
Estate,  33  Sup.,  622;  Smith  vs.  Pifer,  231  Pa.,  378.  "We  have  said  over 
and  over,  precedents  in  will  cases  in  interpretation  of  intent  of  the  testator 
are  seldom  of  use  to  us.  They  are  rarely  in  precisely  the  same  language, 
the  property  devised  is  not  the  same,  the  objects  of  his  bounty  stand  in 
different  relation  to  him  and  to  each  other":  Justice  Dean  in  Graham  vs. 
Abbott,  208  Pa.,  68,  72.  It  is  therefore  almost  a  necessity  that  each  case  be 
taken  to  the  Supreme  Court  if  it  becomes  necessary  to  construe  a  will  con- 
taining these  words  "die  without  issue." 

Freehold  Estates  Not  of  Inheritance. 

Section  69.  These  may  be  expressly  created  by  the  act  of  the  parties, 
and  "conventional",  or  may  be  created  b^  construction  oflMr  and  "legal 
life  estates".  ^^uUJ-v^^&^c       "^    ^-^.^^W^    '^•^^ 

Section  70.  Estates  for  life  created  by  deed  or  grant  are  where  a  lease 
is  made  of  lands  or  tenements  to  a  man  to  hold  for  the  term  of  his  own 
life,  or  for  that  of  any  other  person,  or  for  more  lives  than  one.  The 
man  may  be  a  "tenant  for  life"  or  a  "tenant  pur  (or  per)  autre  vi^'. 

Section  71.  If  a  grant  was  made  to  a  man  and  the  word  "heirs"  was 
not  used  an  estate  for  life  was  given  unless  some  rule  or  Act,  such  as  that  of 
IQ09  (Sec.  58,  supra),  provides  that  the  word  "heirs"  is  not  necessary  to 
create  a  fee  simple  or  unless  from  the  circumstances  the  law  would  imply  a 
mere  lease  at  will. 

Section  72.  An  estate  for  life  is  one  that  may  by  possibility  last  for  a 
life.  It  may  be  granted  to  a  woman  during  her  widowhood.  At  the  com- 
mon law  a  grant  to  a  woman  containing  a  condition  in  restraint  of  marriage 
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was  valid  but  in  the  civil  law  (which  governed  in  England  upon  administra- 
tion of  personal  property  of  decedents)  such  restrains  were  invalid  and  the 
condition  ignored.  The  civil  law  did,  however,  recognize  estates  upon  limita- 
tion and  sustained  legacies  to  a  woman  to  be  enjdyed  during  widowhood.  If 
the  will  gives  real  estate  to  a  woman  for  life  but  if  she  should  remarry  then 
to  another  person,  the  other  person  would  take  in  the  event  of  the  woman's 
remarriage.     Had  the  gift  been  of  personalty  the  condition  in  restraint  of  ^ 

marriage  would  have  been  invalid  and  the  woman  would  enjoy  the  per-     I  ^  '^   Z>oO 
sonalty  during  remarriage.     Had  the  scrivener  provided  for  the  gift  by 
words  of  limitation,  as  "during  widowhood*'  the  woman's  estate  in  the  per- 
sonalty would  have  ceased  on  her  marriage:    Com,  vs.  Stauffer,  lo  Pa.,  350; 
Holbrooks  Est.,  213  Pa.,  93.    Compare  Sec.  145,  post. 

Section  73.  Blackstone  says  that  a  tenant  for  life  may  have  estovers, 
his  estate  may  have  emblements,  and  his  undertenants  must  apportion  the 
rent  to  the  date  of  their  landlord's  death. 

Section  74.  At  common  law  a  life  tenant  could  not  cut  timber  as  an 
estover  but  had  only  "windfalls."  The  law  of  Penna.  is  much  more  liberal 
because  in  the  early  days  the  clearing  of  land  was  of  great  benefit  and  there-  ^\^ 

fore  a  tenant  for  life  will  not,  generally  speaking,  commit  waste  by  removing     <^ 
the  timber:     Willard  vs.  Willard,  56  Pa.,  119,  128;  Sayers  vs.  Hoskinson, 
no  Pa.,  473.    He  must  not,  however,  wantonly  waste  the  timber:    McCuU 
lough  vs.  Irwin's  Ex..  13  Pa.,  438.       ^^^l^^li^  ^^Xuu^S^J^^^ 

Section  75.  A  life  tenant  may  work  to  exhaustion  the  coal  under  a 
tract  if  there  were  opened  mines  at  the  commencement  of  the  life  estate. 
He  may  make  additional  openings  if  necessary  to  the  proper  working  of 
the  openings  already  made.  He  may  not  take  coal  from  one  tract  physically 
separated  from  another  upon  which  there  happens  to  be  an  opening:  Neel 
vs.  Neel,  19  Pa.,  323;  Westmoreland  Coal  Co.'s  Appeal,  85  Pa.,  344.  See 
Act  of  1848  (Pur.,  5063,  under  "Waste"),  which  allows  "reasonable  and 
necessary  use  and  enjoyment"  of  land  to  a  life  tenant.  H  land  having  coal 
under  it  is  sold  by  a  deed  given  by  the  life  tenant  and  the  remainderman 
the  life  tenant  is  entitled  to  the  income  from  the  selling  price  for  his  life  as 
the  f imd  takes  the  place  of  the  land :    Deffcnbaugh  vs.  Hess,  225  Pa.,  638. 

Section  76.  The  life  tenant  must  maintain  the  property,  repair  the 
buildings,  and  meet  accruing  incumbrances.  He  cannot  destroy  buildings 
eveiLthouj:h_erected  by:  himself :  McCullough  vs.  Irwin's  Ex.,  13  Pa.,  438. 
The  land  must  be  farmed  in  husband-like  manner,  with  due  observance  of  the 
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rotation  of  crops  and  fertilization.  The  life  tenant  cannot  commit  waste 
^IJIjJUj  \  2i"d  "^wst  prevent  others  from  doing  so.  He  must  pay  current  assessments 
JiiAui*^'"'trSLnd  taxes  (Manor  vs.  Goldsmith,  216  Pa.,  489),  but  will  be  responsible  for 
only  some  equitable  proportion  of  assessments  for  permanent  public  im- 
provements, such  as  street  paving:  Boro  vs.  Wallace,  20  Dist.  R.,  461.  If  CUMm^^^^^^I^  ^'  " 
the  taxes  and  current  charges  are  not  paid  by  the  life  tenant  the  Court  of 
Common  Pleas  may  appoint  a  seauestrat^^r  to  collect  income  to  pay  such  ^^J(p  .aj^c^^laa-c/ 
taxes  at  the  instance  of  the  remaindermen:  Act  of  1887,  Pur.,  4378.  imder 
"Sequestration";  Mulhollen's  Estate,  56  Superior,  67. 

Section  77.     If  a  life  tenant  committed  "waste*'  the  St.  of  Gloucester 
provided  that  he  should  "lose"  the  estate  and  pay  triple  damages.     The 
Report  of  the  Judges  found  that  this  statute  was  in  force  in  Penna.  (Rob- 
erts Digest  and  Appendix  to  3  Binney)  but  the  Courts  are  not  inclined  to  so  fJ/.J- 
regard  it:    IVUlard  vs.  Willard,  56  Pa.,  128.    A  bill  in  equity  may  be  filed  to           ^  ^j^   ^  ^  y 
jjreventwaste  or  an  action  of  tresBass,onJhe  case  may  be  brought  to  recover       jL^uh  iJ^  y^m^ 
damages  or  a  writ  x)f  estrepment  may  be  used  and  an  order  equivalent  to  an    m^vjlaUx^Ui^iV    ^^ 
injunction  secured  by  terms  of  the  Act  of  1848,  Pur.,  5062,  under  "Waste." 


Section  78.  The  "emblements"  of  a  life  estate  are  the  com  and  crops 
produced  annually,  fructus  indtistriales.  These  belong  to  the  estate  of  the 
life  tenant  if  he  should  die  before  they  are  cut  or  harvested.  But  his  estate 
will  not  be  entitled  to  uncut  hay  or  crops  which  are  classed  as  fructus 
natnrales:    Reiff  vs.  Reiff,  64  Pa.,  134. 

Section  79.  If  the  property  is  damaged,  as  for  example  by  the  exer- 
cise of  a  power  of  eminent  domain,  the  damages  will  be  impounded  or  the  sura 
paid  will  be  preserved  so  that  the  life  tenant  will  receive  the  income  or  inter- 
est and  the  corpus  or  principal  will  go  to  the  remaindermen  at  the  end  of  the 
life  estate:    DeWitt  vs.  L.  V,  R.  R.,  21  Superior,  10. 

Section  80.  Apportionment  of  rent  to  the  date  of  a  life  tenant's 
death  was  authorized  by  Act  of  1834,  Sees.  30  and  7,  Pur.,  mi  and  1091, 
under  "Decedents  Estates."  If  a  life  tenant  leases  the  property  for  five 
years  at  a  quarterly  rental  and  dies  in  the  middle  of  the  quarter  his  admin- 
istrator will  be  entitled  to  one-half  of  the  quarter's  rental  while  the  other 
half  goes  to  the  remaindermen.  If  a  tenant  in^fegjsimple  dies,  however,  his^ 
administrator  would  be  entitled  to  the  rental  u^JoJhe^^ndL^^ 
quarter  onlvj^Banfe  ofPa.  vs.  Wise,  .TWatts,  394.  It  does  not  follow  that 
a  life  tenant  can  give  a  valid  lease  for  a  period  beyond  the  expiration  of  the 
life  estate — the  death  of  the  life  tenant  terminates  the  lease  (16  Cyc,  640) 
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but  the  lessee  may  become  a  tenant  from  year  to  year  (Sec.  128,  post)  or  at 
will  (Sec.  132,  post)  under  the  remainderman.  1    ., 

Section  81.  At  common  law  a  tenant  for  life  who  attempted  to  alien- 
ate his  estate  by  tortious  feoffment  or  conveyance  would  forfeit  his  estate  but  ^ 
our  Penna.  conveyances  are  not  regarded  in  the  same  way  (McKee  vs.  Pfout, 
3  Dallas,  486)  and  if  a  life  tenant  attempts  to  convey  a  fee  his  grantee  will 
simply  be  a  tenant  pur  autre  vie.  Compare  Carson  vs.  Cemetery  Co.,  104 
P^»-^75»  2ind  Sec.  444,  post 

Section  82.  If  a  tenant  pur  autre  vie  dies  before  the  one  on  whose 
life  the  estate  is  limited  (the  cestui  qui  vie),  the  estate  pur  autre  vie  will 
descend  as  personal  estate  of  the  first  tenant  pur  autre  vie.  Act  of  1834,  Sec. 
9,  Pur.,  1091. 

Section  83.  The  estate  of  a  tenant  in  tail  after  possibility  of  issue 
e.vtinct  is  the  second  sort  of  life  estate  mentioned  by  Blackstone  and  is  defined 
as  one  which  happens  where  one  is  tenant  in  special  tail,  and  a  person,  from 
whose  body  the  issue  was  to  have  sprung,  dies  without  issue,  or,  having  left 
issue,  that  issue  becomes  extinct,  in  either  of  these  cases  the  surviving  tenant 
in  special  tail  becomes  tenant  in  tail  after  possibility  of  issue  extinct.  (2 
Blackstone,  page  124.) 

0  \  Section  84.     Tenant  by  the  curtesy  of  England  is  where  a  man  mar-      Jt>  . 

^i^^^^^^  1     ries  a  woman  seized  of  an  estate  of  inheritance,  that  is,  of  lands  and  tene-         JUiJLim-^ 
^VJ^-  •        ^   ments  in  fee  simple  or  fee  tail,  and  has  by  her  issue,  bom  alive,  which  was 
capable  of  inheriting  her  estate.     In  this  case,  he  shall,  on  the  death  of  his 
wife,  hold  the  lands  for  his  life,  as  tenant  by  the  curtesy  of  England.  ^^^^  tV^t"^*^^^^  p^ 
The  estate  was  initiate  upon  the  birth  of  issue  and  consummate,  though  a^^-fcxA*^    ^  ^ 
the  child  died  in  five  minutes  after  birth,  upon  the  death  of  the  wife. 

Section  85.  The  English  rule  and  the  earlier  rule  in  Penna.  was  that 
a  husband's  creditors  could  bind  his  estate  by  judgment  against  him  prior 
to  the  wife's  death:  Lancaster  County  Bank  vs.  Stauffer,  10  Pa.,  398.  But 
the  Married  Woman's  Property  Act  of  1848  (Pur.,  2446),  giving  her  rights 
to  acquire  and  enjoy  property  not  given  by  the  common  law,  was  declared 
by  Act  of  1850,  Pur.,  2460,.  to  mean  that  her  real  estate  "shall  not  be  subject 
to  any  execution  for  any  debt  against  her  husband  *  *  *  but  the  same 
shall  be  exempt  from  levy  and  sale  for  such  debt,  during  the  life  of  said 
wife."  The  Act  of  1863  declared  that  J?*^  j"48Tn^"^  again«>t  a  hu5^hand 
should  "bind  or  be  a  Hen  upon  her  real  ^gtat#>^_nr_^^pnn  any  interest  the 
husband  may  be  entitlcdjojberein  as  trnanlbxJhfejcnrtesy,"    By  this  legis- 
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lation  a  husband  has  not  been  deprived  of  his  vested  estate  and  will  enjoy  his 
estate  by  the  curtesy  upon  his  wife's  death:  Commissioners  of  Rouse  Est. 
vs.  Poor  Directors,  169  Pa.,  116. 

Section  86.  At  common  law  it  was  requisite  that  (i)  the  marriage 
be  legal:  (2)  the  wife's  seisin  be  actual;  (3)  the  issue  be  bom  alive;  (4)  the 
estate  be  consummate  only  on  the  wife's  death. 

Section  87.  In  Penna.  the  marriage  must  be  a  valid  one.  If  the 
marriage  relation  is  terminated  by  divorce  a  viculo  matrimonium  the  curtesy 
is  lost.  No  husband  who  has  wilfully  neglected  or  refused  to  provide  for  his 
wife  for  one  year  or  upwards  prior  to  her  death  or  who  has,  for  that  time, 
wilfully  and  maliciously  deserted  her  shall  have  any  right  as  tenant  by  the 
curtesy:  Act  of  1855,  Pur.,  2460.  A  decree  declaring  a  woman  a  feme  sole 
trader  is  the  most  permanent  evidence  of  such  desertion,  etc.,  Purd.,  2464. 
A  post-nuptial  or  ante-nuptial  agreement  may  bar  his  claim.  Compare  Sec. 
98,  post 

Section  88.  The  seisin  must  be  actual,  legal  or  equitable.  The  hus- 
band is  not  entitled  if  the  wife  was  merely  entitled  to  an  estate  in  remainder 
or  reversion  which  does  not  vest  or  fall  in  before  her  death :  Chew  vs.  Com- 
missioners, 5  Rawle,  160;  Brandmeier  vs.  Coal  Co.,  219  Pa.,  19.  He  may 
be  expressly  excluded  by  proper  words  creating  a  separate  use  trust  for  her : 


Stokes  vs.  McKibben,  13  Pa.,  267.  A  trust  estate  will,  in  the  absence  oT" 
such  express  exclusion,  justify  curtesy  for  the  husband  of  the  cestui  que  trust f 
Dubs  vs.  Dubs,  31  Pa.,  149;  S halters  vs.  Ladd,  141  ra.,  349;  Sec.  271,  post. 
If  the  wife's  estate  is  an  estate  of  inheritance  determined  by  a  limitation 
which  operates  to  defeat  her  estate  at  common  law  as,  conditional  upon  her 
having  issue  with  a  reverter  to,  say,  her  father's  estate,  on  failure,  the  husband 
will  not  have  curtesy^  btU-il\gifc^b%gigtVf^  u)jun  cotidition  he  will :  McMasters 
vs.  Negleyj  152  Pa.,  303.  "That  this  is  a  very  delicate  and  difficult  question 
is  conceded"  by  the  Supreme  Court. 

Section  89.  In  Pennsylvania  it  is  not  necessary  that  issue  be  born 
alive  for  the  Act  of  1833,  Pur.,  1996,  under  "Intestates"  (Act  of  1909,  Pur., 
5621),  provides  that  a  husband  of  an  intestate  wife  shall  have  "his  right  as 
tenant  by  the  curtesy,  which  shall  take  place,  although  there  be  no  issue  of 
the  marriage,  in  all  cases  where  the  issue,  if  any,  would  have  inherited."  He 
lAiTk/A  /j\  ^^*^^s  ^'^  h^^  personal  estate  absolutely  if  there  are  no  children  or  a  child's 
^  '      share  if  there  are  children  and  curtesy  in  real  estate.    If  a  married  woman  dies 

testate,  her  husband   may  elect  to  take   against  the  will  as  she   could  take 
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against  hjs^^gjlt ».  ^v  one-third  of  the  real  estate  for  life  and  one-third  of  the  ^>i^Cix*^ 

personal  estate  absolutely  (or  one-half  if  there  are  no  children)  or  he  may  -•^A^j-a^j^ 

"take  only  her  real  est^t^  ps  tenant  hy  tliP  mrtPRy^^  -    Act  of  1855,  Pur.,  5149,  ^^^^^^::^^^^ 

under  "Wills."    If  there  are  no  children  he  is  entitled  to  $5,000,  by  the  Act  ~ 

of  1909,  if  he  takes  against  her  will  "as  she  could  take  against  his  will" :  K^  L<j^my     ^  . 

Bnrkland's  Estate,  239  Pa.,  608.    He,  if  she  dies  testate,  may  take  (i)  under  ^^u^cdl^^u^  ^^^ 

^                  the  will,  (2)  against  the  will  and  in  personalty  and  real  estate  in  fractional  ^^Z^^ ,  ""^^"^^ 

^  ^^^J^ — parts,  or  (3)  he  may  take  curtesy  in  the  real  estate  alone,  giving  up  the  per-  aLuh&\<i 
sonal  estate :    Clark's  Ap.,  79  Pa.,  376.    See  Sec.  294,  post. 

Section  90.  ^'Tenant  in  doiver  is  where  the  husband  of  a  woman  is 
seised  of  sui  estate  of  inheritance,  and  dies:  in  this  case,  the  wife  shall  have 
the  third  part  of  all  the  lands  and  tenements  whereof  he  was  seised  at  any 
time  during  the  coverture,  to  hold  to  herself  for  the  term  of  her  natural 
life."    Compare  Sec.  289,  post.  ^^      .p 

Section  91.     The  definition  is  of  "common  law  dower"  and  in  Penna. 
includes  only  her  right  in  the  lands  of  which  her  husband  did  not  die  seised. 
All  lands  of  which  he  died  seised  she  enjoys  by  the  intestate  law  or  as  her 
"statutory  dower."     The  real  and  personal  estate  of  a  decedent,  remaining 
after  payment  of  all  just  debts,  which  shall  not  have  been  sold,  or  disposed 
of  by  will,  or  otherwise  limited  by  marriage  settlement  shall  be  enjoyed," /^ 
where  the  husband  left  widow  and  children,  so  that  the  widow  shall  be  en-  "v-^-^^^  oA-a/x. 
titled  to  one-third  part  of  the  real  estate  for  the  term  of  her  life,  and  one-third  ^-l^  c^«JfdL"^ 
part  of  the  personalty,  absolutely,  but  where  the  husband  left  no  issue  the  wCa-aa^J..^^  x^^jvJ 
widow  is  entitled  to  real  or  personal  estate  or  both  to  the  aggregate  value  of         ^ 
$5000  in  addition  to  her  $300  exemption  and  if  the  estate  exceeds  $5000  she        ^^'•^  ^ 
shall  be  entitled  to  one-half  part  of  the  remaining  real  estate,  for  life,  and  to 
one-half  part  of  the  remaining  personal  estate,  absolutely:     Act  of   1909,  ^3^o  -^^V^e**^^ 
Pur.,  5621,  amending  Act  of  1833,  Pur.,  1995,  Pur.,  1275.     Supplements  ^!/  juuxJ^     >^ 
of  1913,  P.  L.  872,  875,  give  details  for  valuation  proceedings.    If  the  widow    Ijf)^" 
takes  real  estate  worth  $5000,  or  less,  she  takes  it  in  fee  simple  title :  Gwynn's  (L^K*^-^^-^^-'^ 
Est.,  239  Pa.,  238.    The  provision  for  widows  of  intestates  "is  in  lieu  and  (O^QjlA-a-A-i^ 
full  satisfaction  of  her  dower  at  common  law,"  by  Sec.  15  of  the  Act  of  ^833,  jl-j^^^_^   ->*-£^ 
amending  the  Act  of  1797,  so  far  as  related  to  lands  of  which  he  died  seised       ^  \j  • 

but  she  still  has  her  right  to  "common  law  dower"  in  lands  he  attempted  to  -^J^n-^"^-^'      ^     , 
convey  during  coverture:    Shoemaker  vs.  Walker,  2  S.  &  R.,  554;  Borland  ->v^  j^j^jjyAf^^^^ 
vs.  Nichols,  12  Pa.,  38.    A  devise  of  "any  portion"  of  a  man's  real  or  per-    Sx^^.^jS' 
sonal  estate  to  his  wife  shall  "be  deemed  and  taken  to  be  in  lieu  and  bar  of 
her  dower,"  but  she  may  take  against  the  will  and  claim,  "statutory  dower" 
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in  real  and  personal  estate  as  though  he  had  died  intestate:    Act  of  1833,  ^^ 
amended  by  Act  of  1848,  Pur.,  1275-6  and  Act  of  1869,  Pur.,  1278.    Statu-    ^^ 
tory  dower  is  claimed  in  the  Orphans'  Court  by  partition  proceedings.  Sec. 
I02,  post. 

i-  fiT^'^^^^^r .  Section  92.    "Common  law  dower"  is  claimed  today  in  an  action  of 

'^'^^^  dower  unde  nihil  habet,  or  in  bill  in  equity,  by  a  widow  against  the  present 

owner  of  the  property  which  her  husband  had  attempted  to  convey  during 
covertiu-e  without  her  joindure  in  the  deed  or  without  some  circumstances 
sufficient  to  bar  her  dower.  If  A.  sells  land  to  B.  and  A.'s  wife  does  not  join 
in  the  deed  and  if  B.  sells  to  C,  A.'s  wife  may,  after  his  death,  have  the  land 
set  apart  by' metes  and  bounds  for  her  life  to  the  extent  of  one-third  by 
bringing  her  action  or  filing  a  bill  in  equity  against  C. :  Benner  vs.  Evans, 
3  P.  &  W.,  454;  Kelso's  Ap.,  102  Pa.,  7. 

Section  93.  Common  law  dower  in  England  could  be  barred  by 
elopement,  divorce,  being  an  alien,  by  her  husband's  treason,  by  wilfully  re- 
taining title  papers,  by  tortious  alienation,  levying  a  fine,  by  jointure. 

Section  94.  Although  the  English  Statute  of  13  Ed.  I,  ch.  34,  making 
a  wife's  elopement  or  adultery  a  bar  to  dower  was  reported  as  in  force  in 
Pennsylvania,  it  appears  that  an  eloping  wife  may  have  dower:  Holbrookes 
Est.,  20  W.  N.  C,  79;  Reel  vs.  Elder,  62  Pa.,  308;  Ny^s  Ap.,  126  Pa.,  341. 
/Compare  Sec.  .'^58.  post^  A  husband  or  wife  whp  deserts  his  wife  or  her  hus- 
hanH  f^f  a  y^ar  may  fr>|-f^j^  all  ri^ht  in  the  estate  of  the  deserted  spouse: 
Act  of  1855,  Purd.,  2460,  as  extended  by  Act  of  19x5. 

Section  95.  Divorce  a.  v.  m.  bars  dower  in  Pennsylvania  but  divorce 
a  m.  et  t.  does  not.  A  number  of  acts,  Pur.,  under  "Aliens,"  seem  to  authorize 
dower  to  the  alien  wife  of  an  alien.  If  an  alien  woman  marries  a  citizen  she 
becomes  a  citizen. 

Section  96.    A  husband's  treason  has  no  effect  on  the  wife's  right  to      ^-  1     /.. 

dower:    Const,  of  1874,  Art.  I,  Sees.  18  and  19,  Pur.,  136.    See  Carpfnter'^-^  UnnJUCuJC  1 1  ^ 
Est.,  170  j^a.,^20^.    A  wife's  retention  of  title  papers  or  any  so-called  "tor- 
tious alienation"  by  her  will  not  bar  dower  in  Pennsylvania. 

Section  97.  Prior,  and  for  a  time  subsequent,  to  1770,  Piu-.,  1151,  a 
wife's  dower  could  be  barred  by  a  fine  or  common  recovery  suffered  in  the 
Common  Pleas  or  Supreme  Court  but,  following  the  "Customs  of  London," 
the  Act  of  1770  authorized  the  separate  acknowledgment  of  a  deed  by  a  wife 
so  that  it  should  have  a  conclusive  effect  as  a  bar  to  any  dower  and  equivalent 
to  a  fine  or  common  recovery.    Since  1901,  Pur.,  11 53,  a  wife's  acknowledg- 


Digitized  by 


Google 


J^^^Jii^    ^.  A  k .  Co  . 

<*^t>^^^^'^,         'Kch       OUJ       K^     aMi>^        AA^         c^       Ux^  Ji^KjUC^^C^    .      /^^u-**^ 

jskA        ^Ar-C^lU^       ^      cAi^Ja^U^     ^    >^--^tuA^  .     ^3«^^    vu^    »*-H^ 

A-        ^Au^-JMAA^  •  

U,  ifeuAA//       ^>^><?^_^_-_ . 

-  K.-^-..,.'e<^^..Z?-'L.  ^^±1$^  jr^^***^- •"-'^"^^ 


ment  does  not  have  to  be  taken  separate  and  apart  from  her  husband  before 
a  notary,  judge,  or  magistrate  who  acted  as  a  guardian  pro  haec  vice  under 
the  requirements  of  the  Act  of  1770.  See  Jenkins  vs.  R.  R.,  210  Pa.,  134; 
Sec.  358,  post.  Dower  may  now  be  barred  if  a  wife  joins  in  her  husband's 
deed  and  ^pparpntly  it  is  not  even  necessary  that  she  acknowledge  the  instru-^ 
Xnent_By  Act  of  1865,  Pur.,  1155,  even_ajyyife  in  minority  could  barjher 
dower  by  proper  acknowledgment. 

Section  98.  Jointures  as  explained  in  Blackstone,  page  137,  have 
never  been  common  in  Pennsylvania.  (There  are  a  few  instances  mentioned 
in  Kennedy  vs.  Nedrow,  i  Dallas,  415,  and  Shaw  vs.  Boyd,  5  S.  &  R.,  310.) 
As  a  practical  equivalent  we  have  ante-nuptial  and  post-nuptial  agreements 
which  are  effectual  to  bar  dower  if  the  bride  or  wife  is  fairly  treated  and  is 
honestly  advised  and  informed:  Scott's  Est.,  147  Pa.,  102.  See  Purd., 
2450,  as  to  recording  separation  agreements.    Compare  Sec.  87,  ^^pra^^^^^  ^^j  tTU^KcJc   ^ 

^gggjmiH^jja^^  Any  judgment  sale  of  a  husband's  real  estate  following 
an  execution  process  such  as  a  levari  facias  sur  mortgage  of  a  vend.  ex.  sur 
judgment  will  bar  any  claim  of  dower  in  the  debtor's  wife  unless  it  appear 
that  the  incumbrance  was  placed  on  the  land  for  the  very  purpose  of  defeat- 
ing  any  dower  right:  Scott  vs.  Crosdale,  2  Dal.,  127;  Blair  County  Directors 
vs.  Royer,  43  Pa.,  146;  McClung  vs.  Schwartz,  87  Pa.,  521.  The  taking  of 
land  under  the  power  of  eminent  domain  (Sec.  508,  post)  and  the  payment 
of  the  damages  to  the  owner  will  bar  any  claim  to  common  law  dower  by  the 
wife  of  the  owner.  After  his  death  she  cannot  have  an  action  of  dower  unde 
nihil  habet  against  the  corporation,  e.  g.,  the  railroad :  Arnold  vs.  R.  R.,  32 
Superior,  452.  A  voluntary  assignment  for  the  benefit  of  creditors  or  bank-  \  CA-*-^-^--*-^ 
ruptcy  proceeding  will  not  pass  title  free  of  the  insolvent's  wife's  dower:  r'*w«-^—  ^-^^7 
Lazear  vs.  Porter,  87  Pa.,  513 ;  109  U.  S.,  84.    Compare  Sec.  165,  post.  \(r.  1 ,   3  u 

Section  100.  A  devise  to  a  wife  by  a  husband's  will,  if  accepted,  bars 
any  right  to  dower,  that  is,  "statutory  dower"  or  interest  in  his  land  by  the 
intestate  law  of  Penna.  Section  11  of  the  Act  of  1833,  Pur.,  1275,  provides 
that  a  devise  or  bequest  of  any  portion  of  the  husband's  estate,  "shall  be 
deemed  and  taken  to  be  in  lieu  and  bar  of  her  dower  in  the  estate  of  such 
testator unless  such  testator  shall  in  his  will  declare  otherwise,  pro- 
viding that  nothing  herein  contained  shall  deprive  the  widow  of  her  choice 
of  dower  or  of  the  estate  or  property  so  devised  or  bequeathed."  The  widow 
may  take  against  the  will  and  claim  as  though  her  husband  had  died  intestate 
(Act  of  1869,  Pur ,  1278),  or  she  may  accept  the  devise  or  bequest  but  the 
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election  is  personal  to  her  (Anderson's  Est.,  185  Pa.,  175)  and  must  be  made 
within  a  reasonable  time,  which  the  Act  of  1832,  Section  35,  Pur.,  1277,  has 
fixed  at  twelve  months  from  her  husband's  death :  Anderson's  Est,  36  Pa., 
476.  Her  election  should  be  recorded  so  as  to  give  permanent  record  thereof : 
Act  of  191 1,  P.  L.,  79.  See  Sec.  292,  post.  A  wife  may  dispose  of  her  per- 
sonalty by  gift  or  otherwise  during  coverture  or  her  husband  may  dispose 
of  his  personalty.  In  either  event  the  surviving  spouse  by  electing  to  take 
against  the  will  may  not  impeach  the  gift  or  disposition  tmless  it  was  of 
testamentary  character.  The  rule  as  to  real  estate  is  otherwise:  See  Win- 
dolph  vs.  Girard  Trust  Co.,  245  Pa.,  349. 

Section  ioi.  It  must  be  remembered  that  what  is  said  in  the  last 
paragraph  relates  to  "statutory  dower"  for  if  a  husband  conveys  land  during 
coverture  and  without  the  joint  signature  of  the  wife  the  widow  may  have 
her  action  of  dower  unde  nihil  habet  or  file  a  bill  in  equity  against  the  pur- 
chaser or  terre  tenant  for  her  common  law  dower,  notwithstanding  any  pro- 
vision in  her  husband's  will  and^in  additionto  any  right  given  by  the  intestate 
law  which  applies  to  real  estate  jqI  a  Here<;1enrf>^Y^g^ggjittrr  at  tv^^^jatpj^f 
"Hisdeath :    Borland  vs.  Nichols,  12  Pa.,  38. 

Section  102.    The  right  of  a  wife  to  "statutory  dower"  may  be  as- 
serted by  Orphans'  Court  proceedings  or  equity  proceedings  (if  the  husband,     n^il^f^^jj    C(^<^ 
died  intestate)  to  partition  the  land  and  when  partition  has  been  made  by  metes      ^       .    IxjTju)^ 
and  bounds  she  has  an  estate  for  life  in  the  share  allotted;  if,  however,  the     cT^^'-*^    ^ 
land  is  not  divided  by  metes  and  bounds  but  sold  or  taken  at  an  appraisement     tnL^^l^-^^^^'*^^"'^ 
by  one  of  the  heirs  the  widow  has  a  life  estate  not  in  any  specific  portion     ^^sojJm^^^^ 
of  the  land  but  in  an  equivalent  share  of  the  rents  and  profits  of  the  whole    ^tz^^Xo^    • 
estate.     She  has  an  estate,  not  a  mere  lien  or  rent  charge,  in  either  event 
which  vests  eo  instanti  the  husband  dies.    See  Gourley  vs.  Kinley,  66  Pa.,  270. 
The  estate  or  interest  of  the  wife  is  evidenced,  in  the  event  of  a  sale  of  the 
land  in  partition  or  allotment  to  an  heir,  by  a  duly  filed  recognizance  and 
several  Acts  give  special  ways  of  enforcing  payment  of  her  interest :    Act  of 
1899,  Pur.,  1278,  Act  of  1905,  Pur.,  5420.    Compare  Sec  289,  post 

Section  103.  A  father  andjnother,  or  the ''survivor  of  them,  have  by 
the  intestate  law  of  Penna.  a  MlSai^ate  in  the  lands  of  a  son  or  daughter 


H 
^ 


compare  bee  209,  post. 
3r  the  survivor  of  them,  have  by  «  ^.  -  ,     / 


in  default  of  issue  of  the  intestate  and  subject  to  any  estate  by  "statutory" 
dower  or  by  the  curtesy  in  the  decedent's  spouse.  See  Pur.,  1997.  By  the 
English  "canon  of  descent"  inheritances  could  never  lineally  ascend  but  the 
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rule  is  different  in  Penna.  (McDowell  vs.  Addams,  45  Pa.,  430)  and  the  In- 
testate Act  of  1833,  expressly  provides  as  above.  Compare  Sec.  300,  post, 
and  Sec.  232. 


Estates  Less  Than  Freehold. 

Section  104.  These  are:  (i)  Estates  for  Years;  (2)  Estates  at  Will 
Sec.  132,  post;  (3)  Estates  by  Sufferance,  Sec.  135,  post  "Every  estate 
which  must  expire  at  a  period,  certain  and  prefixed,  by  whatever  words 
created,  is  an  estate  for  years." 

Section  105.  An  estate  in  freehold  could  not,  at  common  law,  com- 
mence in  futuro  because  livery  of  seisin  was  essential  but  as  that  formality 
did  not  attach  to  estates  for  years  there  was  nothing  to  prevent  a  lease  which 
should  commence  next  May  ist  for  a  period  of  two  years.  Until  May  ist  the 
tenant  has  an  inter  esse  termini,  which  is  an  assignable  chattel.  (But  see  Sec. 
122,  post.)  The  term,  however,  does  not  commence  until  next  May  ist  and 
until  then  the  lessee  has  no  such  possession  or  title  as  will  justify  a  suit  in 
trespass  or  ejectment  by  him :    Scnnett  vs.  Busher,  3  P.  &  W.,  392.  .  ,  . 

Section  106.  No  particular  words  are  necessary  but  the  usual  words 
are :  "Lease,  demise  and  to  farm  let."  Compare  Cohen  vs.  Smith,  238  Pa., 
19,  holding  that  a  certain  paper  was  a  receipt  and  not  a  lease.  See  Watson 
vs.  O'Hern,  6  Watts,  362.  Compare  Sec.  17,  supra.  A  man  may  be  liable 
for  "use  and  occupation"  in  an  action  of  assumpsit,  upon  an  implied  lease, 
if  he  occupies  the  land  of  another.  A  tenant  in  common  who  occupies  the 
common  property  may  be  liable  for  a  "proportionate  part  of  the  rental  value 
of  said  real  estate"  to  his  co-tenant  by  virtue  of  the  Act  of  1895,  Sec.  229, 
post. 

Section  107.  The  expression  "estate  for  years"  does  not  necessarily 
mean  for  an  exact  year  or  multiple  thereof  for  such  an  estate  may  be  for  a 
month — usually  a  calendar  and  not  a  lunar  month :  Shapley  vs.  Garey,  6  S. 
&  R.,  539.  If  a  lease  is  for  one  year  from  the  first  day  of  April  the  term 
expires  on  the  following  March  31st :   Marys  vs.  Anderson,  24  Pa.,  272. 

Section  108.  A  leasehold  is  a  chattel  and  therefore  if  the  tenant  dies 
his  executor  takes  the  position  of  lessee  {Keating  vs.  Condon,  68  Pa ,  75), 
and  if  an  execution  is  issued  against  a  tenant  the  asset  of  the  leasehold  is 
sold  by  the  execution  writ  of  fiere  facias  which  is  used  to  sell  personal  prop- 
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crty  as  distinguished  from  a  vend.  ex.  which  is  used  to  sell  real  estate: 
Dahell  vs.  Lynch,  4  W.  &  S.,  255 ;  Kile  vs.  Giebner,  114  Pa.,  381. 

Section  109.  Execution  of  lease:  If  an  estate  for  years  is  to  exceed 
"the  term  of  three  years  from  the  making  thereof"  it  should  "be  put  in 
writing  and  signed  by  parties  so  making  or  creating  the  same  or  their  agents 
thereunto  lawfully  authorized  by  writing"  otherwise  it  "shall  have  the  force 
and  effect  of  leases  or  estates  at  will  only,"  or  a  lease  from  year  to  year,  til 
See  Statute  of  Frauds  of  1772,  Pur.,  1753,  and  Whiting  vs.  Pittsburgh  Opera  w 
House  Co.,  88  Pa.,  100.  Compare  Sec.  545,  post.  A  lease  if  in  writing  may 
be  for  a  hundred  or  a  thousand  years  and  have  the  same  effect  and  legal  con- 
sequences as  a  lease  for  five  years;  Trustees  of  Kingston  vs.  Lehigh  Coal 
Co.,  241  Pa.,  469.  (Compare  Section  53,  supra,  in  re  999  year  lease  of  First 
Church  property.)  It  need  not  be  recorded  "where  the  actual  possession  and 
occupation  goeth  along  with  the  lease,"  if  the  lease  does  not  exceed  twenty- 
one  years:  Act  of  1775,  Pur.,  1174;  Williams  vs.  Downing,  18  Pa.,  60. 
The  Carnegie  Building  and  the  McCreery  Building  (Deed  Book  13 18,  page 

SECTioirTro/^  A   cropper    is  ndl  a  tenant  at  all;  he  is  a  mere  hireling .^^ 

who  is  hired  to  work  land,  receiving  for  his  compensation  part  of  the  produce  :^ )  •^'-^-^^-^      ^-^^ 
Adams  vs.  McKesson' s  Ex.,  53  Pa.,  81.    A  "lodger"  is  not  a  tenant  but  a 
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mere  licensee  whose  interest  is  not  assignable:  Davis  vs.  Hartel,  56  Su-  ^ — 
perior,  557.  One  may  be  a  "licensee"  with  limited  rights  which  are  personal 
and  may  stand  in  an  entirely  different  position  from  that  of  a  "tenant"  who 
is  entitled  to  and  obligated  by  certain  implied  covenants.  A  purchaser  of  a 
cemetery  lot  or  a  church  pew  is  a  mere  licensee :  Sees.  62,  63,  supra.  One 
may  have  a  "license"  to  explore  for  oil  or  gas :  Sec.  246,  post.  An  "ease- 
ment" was  conveyed  by  an  instrument  under  seal  in  which  the  grantee  was 
given  a  perpetual  right  to  use  three  acres  "but  only  for  the  purpose  of  a 
coal-breaker  and  dirt-room  for  the  deposit  of  coal-dirt" :  Big  Mountain  Cofs 
Appeal,  54  Pa.,  361.  By  the  exercise  of  an  option  the  relationship  of  land- 
lord and  tenant  may  be  changed  to  that  of  vendor  and  vendee :  Master  vs. 
Roberts,  244  Pa.,  342.  Chh^  ^* 

Section  hi.  Title  of  landlord:  The  relation  of  landlord  and  tenant 
creates  tenure  with  the  resulting  obligation  of  fealty  and  one  of  the  incidents 
of  this  is  that  the  tenant  is  estopped  from  disputing  his  landlord's  title  or  from 
setting  up  of  an  outstanding  title:  Neivman  vs.  Rutter,  8  Watts,  54.  The 
penalty  is  forfeiture.    Should  the  tenant  acquire  an  outstanding  title  he  must 
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surrender  his  term  before  he  can  be  heard  upon  his  claim:  Heritage  vs 
Wilfong,  58  Pa.,  137.  Ifjthe  original  landlord  is  dead  or  has  assigned  the 
tenant  iq  ry^f  Pgtnpp^^f  f rnm  Higpiiting  ^he  question  as  to  \yho  IS  his  landlord : 
Elliott  vs.  Smith,  23  Pa.,  131.  Another  incident  or  result  of  the  tenure  is 
that  the  holding  of  a  tenant,  even  of  a  tenant  at  suffrance,  is  not  adverse  to 
the  title  of  the  landlord  so  that  the  tenant  cannot  acquire  title  by  twenty-one 
years'  possession  for  he  possession  is  not  "adverse" :  Bennon  vs.  Brandon, 
34  Pa.,  263.     Compare  Sec.  318,  post. 

Section  112.  Because  fealty  was  due  the  common  law  required  the 
tenant  to  "attorn"  to  an  assignee  of  the  landlord  and  thereby  become  his 
"vassal"  but  this  was  abolished  by  Act  of  4  Anne,  which  was  reported  in 
force  in  Pennsylvania:  Tillford  vs.  Fleming,  64  Pa.,  300.  Compare  Sec. 
122,  post. 

Section  113.    Dispossession  iof  tenant:    When  the  period  of  the  term 
e3g)ires  the  lessoj;Js_entitled  to  imnifidiate  possession  whichjTeJs^^jaatbw^" 
fgrmal  notice,  entitled  to  peaceably  take.     The  tenant  may  be  treated  as  a 
trespasser  or  as  a  tenant  for  another  year,\that  is  a  tenant  from  year  to  year : 
Hemphill  vs.  Flynn,  2  Pa.,  144.    To  use  force  to  enter  in  taking  possession 
or  to  oust  a  tenant  is  to  risk  an  indictment  for  "forcible  entry" :  Crimes  Act 
of  i860,  Sec.  21,  Pur.,  952.    If  possession  cannot  be  secured  peaceably  the       «/  p#  ^  7. 
Act  of  1863,  Pur.,  2194,  authorizes  a  summary  eviction  proceeding  before    y^^j(|^j4M.^»*>**^ 
a  justice  of  the  peace  or  alderman  where  a  landlord  in  a  lease  for  a  "term 
of  one  or  more  years  or  at  will  shall  be  desirous,  upon  the  determination  of  ^^^-va,4X!^aX<A. 
said  lease,  to  have  again  and  repossess  such  demised  premises,  having  given  Aj^jnj       v  / 
three  months'  notice"  to  the  tenant  to  *^guit."     After  complaint,  summons,  j 
hearing  and  proof,  the  justice  may  give  judgment  against  the  tenant  "that  ^y^r^-^-^^^Q^L^^^ 
he  forthwith  give  up  the  possession"  and  may  give  judgment  for  damages 
sustained  and  costs.     This  money  judgment  may  be  appealed  from  but  the 
appeal  cannot  be  a  supersedeas.    A  more  cumbersome  proceeding  before  two 
justices,  assisted  by  twelve  freeholders,  was  authorized  by  Act  of  1772,  Pur., 
2189.    The  Act  of  1905,  Pur.,  5632,  authorizes  summary  dispossession  pro- 
ceedings against  tenants  who  hold  "either  by  license  or  lease,  whether  oral 
or  written,  for  any  time  less  than  one  year,  or  by  the  month,  or  for  an  inde- 
terminate time,"  after  thirty  da)rs  from  notice  to  "quit."    Under  the  Act  of 
1863  the  three  months'  notice  should  be  given  three  months  before  the  ex- 
piration of  the  term :    Rich  vs.  Keyset,  t}4  Pa..  ^6.    If  a  five  year  lease  ends 
March  31,  the  "quit  notice"  should  be  served  before  December  31 :    Wenger 
vs.  Raymond,  104  Pa.,  33.    The  requirement  of  a  written  notice  to  "quit" 
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may  be.  and  usually  is.  expressly  waived  in  the  lease :    Sizer  vs.  Russell,  ii 
Superior  Ct,  los!  QJ^imX  b 

Section  114.  Rent  and  remedies  therefor:  The  claim  of  the  lessor 
v^  J-  "o  for  the  rent  reserved  is  a  preferred  one.  He  may  destrain,  under  the  Act 
.^v^^v^fttjO^  of  1772,  Pur.,  2174,  and  take  all  the  personal  property  on  the  premises,  even    OJl^jo        y^s^ 

'^4.^ca>^^-^.m-ha^  .  though  belonging  to  strangers,   (with  a  few  statutory  exceptions  for  the       <^>^-^Aui^m^ 
benefit  of  trade)  and,  by  proper  appraisement  and  after  due  notice,  sell  toward      -'t<^A^      ^ 
satisfaction  of  his  claim.     The  right  of  distress  will  be  considered  in  the       -'^^^        ^ 
Course  on  Penna.  Practice.     The  landlord  has  a  preferred  claim  for  one  <=^tAAAAy^^^/L4.M^ 

years'  rent  upon  assets  in  the  sheriff's  hands  even  though  the  sheriff  is  levying 
on  the  goods  of  a  tenant  at  the  suit  of  some  other  creditor :    Act  oi  1836, 
,       Pur..  ig;t;8.    A  landlord  has  a  preferred  claim  for  one  years^rent  against  the 
^j^^irLtVs^'r^^^^^  of  a  deceased  tenant:    Act  of  1834,  Pur.,  1103.    Upon  the  non  pay- 
>  dh  -  /xjfcx         ment  of  rent  a  tenant  may  be  summarily  dispossessed  by  proceedings  before 
^t>  JL^L^  »„pf^^tfanalderman  or  justice  by  the  provisions  of  the  Act  of  1830,  Pur.,  2199  e/ 
seq.    A  common  form  of  printed  lease  contains  a  warrant  of  attorney  by  the 
tenant  authorizing  a  confession  of  judgment  against  him,  "defAtutn  sine  breve/' 
in  ejectment  and  for  the  amount  of  rent  in  arrear  with  a  waiver  of  all  exemp- 
tions, inquisition  and  stays  usually  given  debtors:     See  Course  on  Penna. 
Practice.    By  the  terms  of  the  Federal  Bankruptcy  Act  a  landlord  has  in 
Pennsylvania  a  preferred  claim  against  the  estate  of  his  bankrupt  tenant. 
Compare  Lane  vs.  Hotel  Co.,  190  Pa.,  234.     Many  leases  provide  for  the 
maturity  of  the  entire  term's  rent  upon  a  default  on  any  installment  or  upon 
the  tenant's  bankruptcy,  insolvency,  etc.     Such  a  provision  is  valid  though 
the  landlord  may  not  stand  as  a  preferred  creditor  as  to  this  entire  amount : 
Piatt  vs.  Johnson,  168  Pa.,  47;  Wilson  vs.  Penna.  Trust  Co.,  114  Fed.,  742. 

Section  115.  Repairs:  The  tenant  is  bound  to  keep  the  demised 
premises  in  tenantable  repair,  at  his  own  expense,  but  he  need  not  make  im- 
provements :  Long  vs.  Fit.nmmons,  i  W.  &  S.,  532.  This  is  the  rule  in  the 
absence  of  a  covenant  in  the  lease  to  the  contrary:  Huber  vs.  Baum,  152 
Pa.,  626.  If  a  building  is  leased  to  several  tenants,  by  floors  or  offices,  it  is 
the  landlord's  duty  to  keep  the  stairways,  sidewalks,  roofs,  etc.,  in  repair, 
the  rule  being  different  from  that  in  the  case  of  the  renting  of  an  entire 
building:  Lewis  vs.  Pauli,  19  Superior,  447.  The  several  tenants  in  such  a 
building  owe  to  each  other  the  duty  of  using  their  respective  floors  or  offices 
so  as  not  to  injure  each  other  and  damages  may  be  recovered  by  one  tenant 
against  another  for  negligence,  as  for  allowing  water  to  run  with  resulting 
damage  to  a  lower  floor:    Killion  7's.  Power,  51  Pa.,  429. 
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Section  ii6.  Should  the  tenant  see  fit  to  make  improvements  or  alter- 
ations his  obligation  to  pay  the  contractor  therefor  is  personal  or  the  leasehold 
itself  may  be  subjected  to  a  mechanic's  lien  (Act  of  1901,  Pur.,  2486,  appar- 
ently unconstitutional)  but  no  mechanic's  lien  can  be  filed  to  bind  the  owner  of 
the  real  estate  "unless  it  shall  appear  in  writing,  signed  by  such  owner,  that 
said  improvement  was  in  fact  made  for  his  immediate  use  and  benefit" :  Act 
of  1901,  Pur.,  2471.  This  legislation  has  probably  strengthened  the  rule  that 
mere  consent  of  the  landlord  to  the  tenant's  improvement  does  not  justify  the 
filing  of  a  lien  against  the  freehold  as  was  held  in  Boteler  vs.  Espen,  99 
Pa.,  313.    Compare  Sec.  595,  post. 

Section  117.  For  a  failure  to  keep  a  building  in  safe  repair  and  con- 
dition the  tenant  is  liable  to  third  persons  who  may  be  injured  by  negligence 
in  this  respect :  Bears  vs.  Ambler,  9  Pa.,  193 ;  Jacob  Doll  Co.  vs.  Ribetti,  203 
Federal,  593.  Should  the  premises  be  in  unsafe  condition  which  causes  an 
injury  to  a  third  person  and  that  condition  existed  at  the  beginning  of  the 
tenant's  occupancy,  the  landlord  is  liable:  Reading  vs.  Reiner,  167  Pa.,  41. 
Distinguish  Robinson  vs.  Heverin,  50  Superior,  546,  where  a  landlord  was 
not  responsible  for  personal  injury  to  a  member  of  lessee's  family  by  reason 
of  bad  condition  of  steps  which  had  been  obvious  since  the  beginning  of  the 
term  and  before  that.  If  the  building  collapses  the  landlord  will  be  re- 
sponsible to  injured  third  persons :  Carson  vs.  Godley,  26  Pa.,  1 1 1 ;  Kane 
vs.  Lauer,  52  Superior,  467,  approved  in  244  Pa.,  605.  Compare  Godley  vs. 
Hagerty,  20  Pa,.  387;  Sec.  125,  post. 

Section  118.  A  property  owner  owes  to  his  neighbors  the  mainte- 
nance of  his  property  in  proper  condition  and  may  be  liable,  with  his  tenant, 
to  a  neighbor  for  a  nuisance  continued  on  the  premises  by  the  tenant,  but 
the  landlord  is  not  liable  if  the  nuisance  was  commenced  by  the  tenant  and 
the  complaint  is  during  the  tenant's  occupancy:  Fow  vs.  Roberts,  108  Pa., 
489.  If  a  tenant  assuming  to  repair  a  building  endangers  its  structure  the 
landlord  may  secure  a  writ  of  estrepement^against  "waste" :  Smith  vs.  Chap- 
pell,  25  Superior,  81.  Compare  Purd.,  5058,  under  "Waste."  Sec.  43  of 
the  Crimes  Act  of  i860,  Purd.,  909,  makes  it  a  misdemeanor  for  one  to  keep 
a  bawdy-house,  or  to  "knowingly  let  or  demise  a  house,  or  part  thereof,  to 
be  so  kept." 

Section  i  19.  Fixtures:  A  fixture  is  a  chattel  attached,  to  or  affixed 
to  land  so  as  to  become  part  of  the  land  and  to  belong  to  the  land  owner,  but 
in  addition  to  physical  attachment  there  must  be  usage  or  mutual  intention 
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to  justify  the  landlord  in  claiming  as  his  property  some  chattel  which  had 
belonged  to  the  tenant.  By  usage,  more  particularly  in  Philadelphia,  gas 
"fixtures"  are  not  properly  fixtures,  for  it  is  customary  for  the  tenant  to 
remove  them:  Jarecki  vs.  Philharmonic  Society,  79  Pa.,  403.  "Trade  fix- 
tures" put  in  by  a  tenant  "for  the  piuposes  of  his  trade"  are  not  fixtures  at  all 
but  remain  chattels  notwithstanding  the  annexation  to  the  freehold :  Lemar 
vs.  Miles,  4  Watts,  330;  Lindsay  Bros.  vs.  Curtis  Pub.  Co.,  236  Pa.,  229^ 
The  agreement  of  the  parties  as  to  their  intention  is  the  best  criterion  and  the 
"Schenley  Leases"  given  in  Pittsburgh  are  illustrations  of  the  practice  of 
specifically  providing  that  all  fixtures,  buildings  or  improvements  put  in  by 
the  tenant  may  be  removed  before  the  expiration  of  the  term :  Hill  vs.  Sewald, 
53  Pa..  271;  Spencer  vs.  Darlington,  74  Pa.,  286.  Compare  Kinnear  vs. 
Scenic  Rys.  Co.,  Luna  Park,  223  Pa.,  390.  oULcJI     (  / 

The  tenant's  right  to  remove  a  mis-called  fixture  should  be  exercised 
prior  to  the  expiration  of  the  term,  for  the  general  rule  is  that  he  will  not  be 
permitted  to  enter  and  remove  after  the  term :  Davis  vs.  Moss,  38  Pa.,  346. 
Compare  Section  417,  post.,  and  Sec.  4,  supra. 

Section  120,  Taxes:  In  the  absence  of  a  contract  to  the  contrary 
thejandlord  must  pay  county  and  municipal  taxes  which  are  usually  assessed 
in  his  name.    The  Act  of  1804,  Pur!7under~^*Landlora  andT'enant,"  2187. 


^        _s     _ provides  that  every  tenant  "shall  be  liable  to  pay  all  taxes  which,  during  suci; 

^■^^^'^"^^^  occupancy  or  possession,  may  thereon  become  due  and  payable,"  but  may 
sue  his  landlord  for  reimbursement  or  may  defalcate — set  off — the  amount 
thereof  in  the  pa)mient  of  his  rent,  "unless  such  defalcation  or  recovery 
would  impair  any  contract  or  agreement  between  them  previously  made." 
Because  taxes  are  usually  assessed  in  the  name  of  the  owner  and  because  he 
seldom  provides  in  the  lease  for  their  payment  by  his  tenant  it  is  not  common 
to  apply  this  Act.  Water  rents  are  frequently  paid,  according  to  the  terms 
of  the  lease,  by  the  tenant  but  if  not  paid  the  landlord  in  whose  name  they  are 
usually  assessed  will  pay  and,  if  the  lease  justifies  it,  distrain  for  the  amount 
or  declare  a  forfeiture.  A  tenant  may  have  his  goods  distrained  upon  by  the 
collector  of  road  taxes  or  he  may  pay  such  taxes  and  recover  the  amount 
from  his  landlord,  unless  the  lease  requires  that  the  tenant  shall  pay  such 
taxes.  Mimicipal  assessments  for  paving,  etc.,  are  usually  payable  by  the 
landlord  unless  there  is  a  clear  covenant  upon  the  part  of  the  tenant  to  pay 
them  in  which  event  the  landlord  is  surety  because  if  the  tenant  does  not  pay 
the  real  estate  will  be  liened  or  the  landlord  sued:  Pettibone  vs.  Smith,  150 
Pa.,  118.    Many  ordinances  and  laws  require  observance  of  their  provisions 
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for  public  safety,  health,  etc.,  by  the  "owner  or  occupier"  and  either  may  be 
fined  for  violation:  Compare  Pittsburgh's  "snow  removal  ordinance,"  the 
Fire  Escape  Acts  of  1897,  ^90S>  etc.,  the  Elevator  Act  of  1907.  Compare 
Sec.  594,  post.    As  to  taxation  generally,  see  Sec.  552,  post. 

Section  121,  Estovers  and  emblements:  In  Blackstone  it  is  said  that 
the  tenant  for  a  term  of  years  has  a  right  to  estovers  of  house  bote,  fire  bote, 
etc.  It  is  to  be  doubted,  however,  whether  a  lessee,  more  particularly  upon  a 
term  of  a  few  years,  has  in  Penna.  law  these  estovers  given  a  tenant  for  life. 
It  is  doubtful  whether  a  lessee  could  cut  timber  or  mine  all  the  coal  trom 
open  mines  although  it  seems  that  he  may  take  trunks  of  fallen  trees  for 
fuel,  fencing,  etc.,  and  may  take  coal  from  opened  mines  for  personal  domes- 
tic use:  Shult  vs.  Barker,  12  S.  &  R.,  272.  Coal,  oil  and  gas,  and  mineral 
"leases"  will  be  considered  later  on,  Sec.  236,  et  seq. 

Emblements  did  not  belong  to  a  tenant  for*  years  if  his  term  ended  at  a 
fixed  time  by  the  English  law  for  he  had  no  right  to  sow  what  he  knew  he 
could  not  reap.  By  the  "Penna.  Common  Law"  a  tenant  is  entitled  to  the 
">vaY-going  crop"  so  that  if  the  term  ends  in  the  spring  the  tenant  may  later 
enter  to  cut  the  "winter  wheat" :  Stuls  vs,  Dickey,  5  Binney,  285 ;  Bittinger 
vs.  Baker,  29  Pa.,  66y  A  tenant  must  farm  the  land  in  a  husband-like  manner, 
fertilize  it  and  observe  the  due  rotation  of  crops:  Lewis  vs.  Jones,  17  Pa., 
262. 

Section  122.     Subletting  and  assignment:    In  the  absence  of  covenant 


to  the  contrary  a  lessee  may  sublet  a  part  or  all  of  the  premises  leased.  He 
does  not  thereby  avoid  liability  to  his  landlord  upon  the  covenants  and  may 
be  sued  for  unpaid  rent.  (Distinguish  nature  of  liability  for  ground  rent, 
Sec.  21,  supra.)  Th<>  cnh^fpnayit  iq  liable  to  his  immediate  lessor  and  to  the 
owner  so  that  he  may  have  to  pay  the  owner  after  full  payment  to  the  tenant. 
The  tenant — ^the  original  lessee — is  liable,  irrespective  of  occupation,  to  the 
owner  by  privity  of  contract,  while  the  sub-tenant  is  liable  to  his  immediate 
lessor  by  his  agreement  and  to  the  owner  by  privity  of  estate  for  use  and 
occupation:  Borland's  Appeal,  66  Pa.,  470.  The  receipt  of  rent  by  the 
owner  from  a  sub-tenant  or  assignee  will  not  discharge  the  lessee  from  sub- 
sequent rent  unless  the  landlord  releases  his  tenant,  accepts  a  surrender  of  "tS-^ 
his  lease  and  accepts  the  sub-tenant  as  the  only  tenant :    Frank  vs.  McGuire, 


Awo-*:*^^ 


£i^ 


42  Pa.,  jy.    The  customary  lease  contains  a  covenant  prohibiting  the  sub-     ^^^^t<^  UA^k^ 

letting  of  the  premises  or  the  assignment  of  the  lease,  unless  with  the  written     Y^'^^>^  Aju4s  --^ 

consent  of  the  lessor,  under  penalty  of  forfeiture :    Purvis  vs.  Dempsey,  238   23t«cc-^  ^^o 
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Pa.,  173.  The  Statute  of  Attornment,  32  Henry  VIII,  is  in  force  in  Penna. 
so  that  if  the  lessor  sells  the  real  estate  the  lessee  must  pay  rent  to  the  lessor's 
grantee  from  the  date  of  delivery  of  the  deed :  Bracker  vs.  Densen,  49  Su- 
perior, 215.  Compare  Sec.  80,  supra,  as  to  apportionment  of  rent  upon  the 
death  of  a  landlord. 


M 


^/ 
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Section  123.    The  requirement  of  the  Statute  of  Frauds,  which  pro- —  ,^3^^       ^^j^ 

vides  that  "no  leases shall  at  any  time  be  assigned,  granted  or  sur-    \^\   ^  /^^\y 

rendered"  unless  by  note  in  writing,  Pur.,  1757,  does  not  prevent  a  parol  ^^^^  J)-^^^^"^ 
surrender  or  rescission,  notwithstanding  the  apparent  letter  of  the  Statute:^  -^w^  ^^^^r^ 
Auer  vs  Penn.,  92  Pa.,  444. 

Section  124.  Even  if  there  is  no  covenant  against  subletting,  a  tenant 
who,  with  fraudulent  intent,  attempts  to  sublet  to  a  man  of  straw  may  be 
prevented  from  removing  his  furniture,  etc.,  although  he  has  paid  his  rent  up 
to  that  date,  by  virtue  of  an  Act  local  to  Phliadelphia  of  1825,  Pur.,  2203, 
and  an  Act  local  to  Pittsburgh  and  Allegheny  of  1870,  P.  L.,  669. 

Section  125.  Warranty  of  Fitness:  Th^r^  is  no  jynp^^^'d  warranty 
tliat^tbe  premises  are  fit  foiUhfi^mrposejor  which,  they  are  rented.  There  is 
no  warranty  that  a  dwelling  is  free  from  bed  bugs :  Primrose  vs  Young,  2. 
Dist.  R.,  997.  If  the  landlord  expressly  warrants  or  falsely  represents  the 
fitness  of  the  premises  the  tenant  may  avoid  the  lease  if  he  can  prove  unfit- 
ness or  a  breach  of  warranty :  Wolfe  vs.  Arrott,  109  Pa.,  473.  Although 
there  is  no  liability  ex  contractu  for  unfitness  in  the  absence  of  express  cove- 
nant, the  landlord  may  be  liable  ex  delicto  for  malfeasance  to  a  tenant,  sub- 
tenant or  outsider,  if  injury  or  damage  results  from  the  unfitness  of  the 
premises :  Carson  vs.  Godley,  26  Pa.,  1 1 1 ;  Godley  vs.  Hagerty,  20  Pa.,  387. 
Compare  Sec.  117,  supra,  and  Kane  vs.  Lauer,  there  cited. 


Section  126.  Covenant  for  quiet  enjoyment:  There  is  in  every  lease  aa^^^AaI ^f^"^^^^ 
an  implied  covenant  binding  upon  the  landlord  and  his  assigns  that  the  tenant  J^.^^^^  _j6^i^y^ 
shall  have  "quiet  enjoyment"  during  the  term:    Kelly  vs.  Miller,  249  Pa.,  •  (J^j  J 

314.    This  is  not  a  covenant_which  guarantees  the  tenant  against  ouster  by   -^^'^''^ 
superior  force  or  by  acT  foiLwhich^ihe^an^lor  no  way^-espohsible :  -^ 

Weighley  vs.  Muller,  51  Superior,  125.    If  the  landlord  aids  or  instigates  the  ^  ^^^y 
eviction  he  may  be  liable  for  breach  of  the  covenant :    Einfeld  vs.  Shermer, 
56  Superior,  4.    In  one  case  a  tenant  refused  to  pay  rent  on  the  allegation  . 

of  a  breach  of  this  covenant  resulting  from  the  impossibility  of  use  of  a  part  yt''*'*--'^^--'^*'*'^^  ' 
of  a  building  during  the  time  a  neighbor  was  building  a  party  wall  but  the^^j^-,,^.  ^JLjJx/%y% 
abatement  in  rent  was  not  allowed:    Moore  vs  Weber,  71  Pa.,  429.     The    /^-         ^  tlS^ 
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exercise  of  the  right  of  eminent  domain  by  a  railroad  or  quasi  public  cor-     /V  jA^ 

poration  will  not  amoimt  to  a  breach  of  the  covenant  for  quiet  enjoyment 

because  the  tenant  is  entitled  to  damages  against  the  corporation  for  the  loss    T)  ^p  kLi^  y&< 
of  his  leasehold  and  while  the  condemnation  is  not  an  "eviction"  the  tenant/^  ^ 

need  not  pay  rent  due  in  future :    Dyer  vs.  Wightman,  66  Pa.,  425.    The  ^^^'^^^'^''tiU 
covenant  does  not  insure  against  merely  threatened  claims  of  outsiders  xiox  -^tJlMjz^  ^/Ij^ 
even  against  the  filing  of  suits  by  adverse  claimants  for  imtil  actual  ouster       ij^       A^L^^^^^ 
or  eviction  by  means  of  title  there  has  been  no  breach  and  until  breach  \htfj^^/^      J i 
tenant  must  pay  rent:    Schuylkill,  etc.,  Co.  vs.  Schmoele,  S7  Pa.,  271.    If  i^j^uCjL' 
any  adverse  claimant  does  institute  action  to  recover  the  land  by  ejectment/ 
the  tenant  must  forthwith  give  notice  to  his  landlord  of  the  service  of  any 
writ  of  ejectment  under  penalty  of  forfeiting  the  value  of  two  years  rent  to 
be  recovered  in  an  "action  wherein  no  ession,  protection,  or  wager  of  law 
shall  be  allowed" :    Act  of  1772,  Pur.,  2188.    If  the  premises  are  sold  by  the 
5^heriff  by  a  writ  of  vend,  ex.  or  lev,  fa.  upon  a  judgment  against  the  land-_ 
lord  the  purchaser  upon  receiving  the  sheriff's  deed  shall  "be  deemed  the 
landlord  of  such  tenant,  lessee  or  other  person"  and  may  recover  rents  from 
the  day  the  deed  was  acknowledged :    Act  of  1836,  Pur.,  1594.    Post.,  Sec- 
tion 504.    Such  a  purchaser  may  disaffirma  lease  and  secure  possession  by 
summary  proceedings  if  the  tenant's  lease  waT  given  subsequent  to  the  judg- 
ment under  which  the  premise?^  wf ''^  ^^^^ '    Act  of  1836,  Pur.,  1588,  amended 
by  Act  of  1905,  Pur.,  5475.    It  seems  that  a  purchaser  at  sheriff's  sale  may 
at  his  option  affirm  or  disaffirm  a  lease  given  sy^sequent  to  the  entry  ^f  ^h^ 
judgment  or  mortgage  on  which  the  sheriff  sold  the  land :    Ass'n.  vs.  Warn- 
pole,  6  Superior,  238;  Menough's  A  p.,  5  W.  &  S.,  432.    The  cautious  tenant, 
more  particularly  on  a  long  term  lease,  will  make  searches  to  learn  if  his 
prospective  landlord  has  mortgaged  the  property  or  is  defendant  on  large 
judgments:    Hostette/s  Petition,  57  Pa.  Superior,  601.    Compare  Sec.  132  ^ 

O^  .   '^ 
Section  127.     The  destruction  of  a  building  by  fire  does  not  amount  to 
a  breach  of  the  quiet  enjoyment  covenant,  nor  is  there  failure  of  considera- 
tion.   The  tenant  must^^nnting^  fn  pqy  rent  unless  there  is  an  expresc  rn^7^^.   (L>fe>CltA   ^    ^ 
nantjnthe  lease  relieving  him  or  unless  the  landlord  waives  his  claim :    Sec 
the  Suoregie  Court  Examiners'  case  of  Martin  vs.  Barens,  67  Pa.,  459,  and 
also  Bussman  vs.  Ganster,  72  Pa.,  285.    If  you  rent  a  house  and  lot  you  may 
enjoy  the  lot  although  the  house  is  destroyed — ^you  are  not  entitled  to  any 
abatement  in  rent.    If,  however,  you  rent  an  apartment  or  an  office  and  have 
HP  distinct  interest  or  estate  in  the  l^pH,  you  need  pay  no  rent  f Qltoyying  the _ 
destruction  of  the  apartment  or  office  building  by  fire :    Paxson  Co.  vs  Potter, 
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30  Superior,  615,  approved  in  244  Pa.,  363.    The  tenant  of  a  house  and  lot 

is  not  bound  to  rebuild,  unless  the  fire  was  the  result  of  his  negligence,  nor 

is  the  landlord,  so  that  if  the  landlord  does  enter  to  rebuild  the  courts  will 

kindly  construe  this  as  an  eviction  and  sufficient  to  relieve  the  tenant  from 

the  covenant  to  pay  rent:    Magaw  vs.  Lambert,  3  Pa.,  444.    The  printedV  .    -^ 

forms  for  leases  seldom  provide,  as  they  should  in  fairness,  for  any  abate-  ^  /rlM^^ 

ment  in  rent  in  the  event  of  total  or  partial  destruction  of  the  building  by  firp/ 

If  the  tenant  abandons  the  premises  during  the  term,  an  attempt  by  the 
landlord  to  secure  a  new  tenant,  or  the  landlord's  entry  by  placing  a  caretaker 
in  possession,  will  not  constitute  an  eviction.  The  landlord  is  simply  mitigat- 
ing the  damages  or  the  indebtedness  of  the  tenant  upon  his  covenant  to  pay 
rent:    Hockman  vs.  Knebler,  53  Superior,  481. 

Section  128.  Estates  from  Year  to  Year:  These  are  not  separately 
mentioned  in  Blackstone,  except  as  incidental  to  eistates  at  will,  but  are  com- 
mon in  Pennsylvania.  Of  late  years  courts  have  leaned,  says  Blackstone,  to 
construe  tenancies  at  will  to  be  tenancies  from  year  to  year,  especially  where 
an  annual  rent  is  reserved. 


ijf^^UJf 


•ff 


Section  129.  The  Statute  of  Frauds  of  1772  (Pur.,  1755)  provides 
that  a  lease  for  more  than  three  years,  unless  in  writing,  "shall  have  the  •  ^ 

force  and  effect  of  leases  or  estates  at  will  only,"  yet,  by  "judicial  legisla-  V    /jiaa'**^ 
tion,"  such  a  lease  is  construed,  if  there  be  an  annual  rental,  to  be  a  tenancy]  A-^>ix>^, 

from  year  to  year.    Tf  the  estate  were  one  at  will,  the  tenant  could  be  dis-  ^  sl 

possessed  after  thirty  days'  notice  by  the  provisions  of  the  Act  of  1905  (^^^^^  ia^^-^ 
(Pur.,  5632)  ;  but  construing  it  as  an  estate  from  year  to  year,  threg  months'  ^-^  ^^  "^?^ 
notice  must  be  given  under  the  Act  of  1863   (Pur.,  2194:    McDowell  vs,  fin-S  S.m^ 

Simpson,  3  Watts,  129).  If  there  is  no  annual  rental,  and  if  there  is  no 
valuable  improvement  made  by  the  tenant  in  possession,  the  letter  of  the 
statute  will  be  observed :  Walter  vs.  Transue,  17  Superior,  94.  That  tenancy 
at  will  exists  only  nominally  and  is  really  tenancy  from  year  to  year  seems 
to  be  announced  in  Clark  vs.  Smith,  25  Pa.,  137.  d^iJJt    '^. 

Section  130.  Tenancies  from  year  to  year  are  frequently  expressly 
created  by  lease,  and  it  is  frequently  provided  in  leases  for  a  definite  term,  say 
five  years,  that  if  the  tenant  hold  over  he  may  be  considered  as  a  tenant  for 
another  year,  on  the  same  terms,  and  from  year  to  year,  until  notice  is  given : 
Phoenixville  Boro  vs.  Walters,  147  Pa.,  501;  Jones  vs.  Kroll,  116  Pa.,  85. 
Tenancy  from  year  to  year  is  impliedly  created  upon  the  tacit  consent  of  a 
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landlord  to  a  tenant's  holding  over  after  a  term  of  years,  although  formerly 
it  would  have  been  a  tenancy  at  will :    Clark  vs.  Smith,  25  Pa.,  137. 

Section  131.  A  tenancy  for  a  period  of  one  year  terminates  auto- 
matically, but  a  tenancy  from  year  to  year  terminates  only  if  three  months' 
notice  is  given.  A  tenancy  may  be  from  quarter  to  quarter,  or  from  month 
to  month.  Where  a  tenant  for  a  month  holds  over  after  the  expiration  of 
his  month,  he  is  a  tenant  from  month  to  month,  and  not  a  tenant  from  year 
to  year:  Mollis  vs.  Burns,  100  Pa.,  206.  By  the  English  law,  a  tenant  from 
month  to  month  was  required  to  give  notice  of  his  intention  to  quit  a  month 
before  leaving,  but  in  Pennsylvania  it  was  held  that  the  tenant  may  quit 
without  notice  at  the  end  of  a  month,  although  if  he  occupied  the  premises 
for  a  day  during  a  succeeding  month  he  obligated  himself  to  pay  a  full 
month's  rent:  Lane  vs.  Nelson,  167  Pa.,  602;  Thompson  vs.  School  Dis- 
trict, 48  Superior,  607. 


Section  132.  Tenancy  at  Will:  This  is  rv^tJ?i'"^VT^  m  r?^^^^  law, 
but  could  exist :  (i)  When  there  is  an  express  provision  to  that  effect;  (2) 
Where  created  by  implication  of  law  as  where  a  purchaser  at  a  sheriff's  sale 
on  an  execution  against  the  landlord  may  and  does  disaffirm  the  existing 
lease,  and  compare  Sec.  80,  supra;  (3)  When  one  is  in  possession  upon  an 
agreement  that  a  lease  will  be  executed  in  the  future;  (4)  Where  a  parol 
lease  is  given  for  more  than  three  years  in  violation  of  the  Statute  of  Frauds, 
in  certain  circumstances;  (5)  By  a  holding  over  after  the  -end  of  a  term 
but  this  was  under  the  rulings  which  have  been  departed  from:  Sec.  129. 
supra. 

Section  133.  A  tenant  at  will  can  not  assign  his  interest.  He  is 
entitled  to  emblements  if  the  will  of  the  landlord  ends  the  tenancy,  but  not  if 
the  tenant  does  so.  Compare  Sec.  121,  supra.  Such  tenants  are  bound  most 
strictly  not  to  commit  voluntary  waste,  but  as  they  are  not  usually  required 
to  repair  they  are  not  liable,  generally  speaking,  for  permissive  waste. 

Section  134.  A  tenant  at  will  may  be  summarily  ousted  upon  thirty 
days'  notice,  under  the  Act  of  1905  (Pur.,  5632). 


Section  135.  Estates  at  Suffrance:  These  are  created  where  one 
comes  into  possession  of  land  by  lawful  title  and  keeps  it  afterwards  without 
any  title  at  all.    "It  is  a  mere  invention  of  the  lawjgj^r^y^nt  t;]]^  ^nntjr^^ipnrf* 
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of  the  possession  from  operating  as  a  trespass."  If  a  tenant  per  autre  vie 
holds  over  after  the  death  of  the  cestui  que  vie,  he  is  a  tenant  at  suffrance. 
A  widow  of  a  tenant  for  life  who  remains  in  occupancy  is  such  a  tenant. 
A  debtor  remaining  in  possession  after  the  sheriff  has  sold  his  real  estate  is  a 
tenant  at  suffrance — his  trespass  is  excused  during  the  time  the  purchaser 
suffers  him  to  remain.  See  Bannon  vs.  Brandon,  34  Pa.,  263;  Sections  126, 
supra,  and  504,  post 

Estates  Upon  ConditioiL 

Section  136.  These  are  such  as  have  a  qualification  annexed  to  them, 
by  which  they  may,  upon  the  happening  of  a  particular  event,  be  created,  or 
enlarged,  or  destroyed.    Compare  Sec.  64,  supra. 

Section  137.  Base  fees  are  estates  upon  condition.  "A  base,  or  quali- 
fied fee,  is  such  a  one  as  hath  a  qualification  subjoined  thereto,  and  which 
must  be  determined  whenever  the  qualification  annexed  to  it  is  at  an  end." 
Such  fees  were  considered  above  in  connection  with  "Estates"  and  P.  F.  W. 
&  C.  Ry.  Co.  vs.  Peet,  152  Pa.,  488,  and  Slegel  vs.  Lauer,  148  Pa.,  246,  were 
cited  as  illustrative:    Sec.  59. 

Section  138.  Estates  in  fee,  for  li/e  or  for  years  may  be  determinable 
or  defeasible.  Estates  upon  condition  may  be  upon  condition  implied,  or  in 
law,  and  upon  condition  express,  or  in  deed. 

"Conditional  fees  at  common  law"  were  considered  above.  Sec  64,  in 
connection  with  estates  tail  under  the  heading  "Estates." 

Section  139.  By  the  law  of  England,  by  the  Statute  of  Gloucester,  a 
tenant  for  life  or  for  years  would  forfeit  his  estate  if  he  committed  waste. 
This  is  not  the  law  of  Penna.,  but  is  a  good  example  of  a  "condition  im- 
plied." The  committing  of  treason  would  forfeit  an  estate  in  fee,  for  life 
or  for  years  in  England,  but  not  in  Penna.,  Sec.  341,  post.  Here  lands  are 
held  in  subordination  to  the  sovereign  right  of  the  Commonwealth  upon  the 
implied  condition  that  they  may  be  taxed  (Sees.  552  and  569,  post),  or  may 
be  taken  for  public  purposes  upon  compensation  being  made  or  secured  (Sec. 
508).  Lands  held  by  corporations  in  violation  of  the  statutes  of  mortmain 
are  held  upon  condition,  for  the  State  may  seek  forfeiture:  Leazere  vs. 
Billegas,  7  S.  &  R.,  313  (Supreme  Court  Examiners'  Case).  Properties  are 
held  by  corporations,  more  particularly,  upon  the  implied  condition  that  they 
may  be  forfeited  to  the  State  in  the  event  of  mis-user  or  non-user  of  a  fran- 
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chise  but  the  forfeiture  is  to  be  effected  only  upon  the  State's  initiative,  not 
upon  an  individuars :  Shields  vs.  Pa.  Co.,  56  P.  L.  J.,  174;  Petition  of  Phila. 
St.  Ry..  187  Pa.,  123;  Sec.  354,  post.  Lands  may  "escheat"  to  the  Common- 
wealth in  the  eyent  of  the  owner's  death  intestate  survived  by  no  known  kin- 
dred and  this  "condition"  is  "implied"  by  law  to  every  man's  holdings.    See  ^  / 

Section  140.  Conditions  expressed  in  a  deed/t)r  convejrance  may  be 
conditions  precedent  or  conditions  subsequent.  In  Donahue  vs.  McNichol, 
61  Pa.,  73,  a  testator  had  given  the  rents,  issues  and  profits  of  certain  real 
estate  to  a  man  for  his  life  "if  he  becomes  a  sober  industrious  man."  It 
was  held  that  this  was  a  conditional  life  estate  which  would  not  vest  until 
the  man  answered  the  description.  Compare  Gunning's  Est.,  234  Pa.,  139.  A 
condition  subsequent  is  one  whose  effect  is  to  defeat  an  estate  already  vested.  .   '  -f  /' 

A  woman  gave  an  estate  to  her  husband  for  life  but  "should  he  fall  into  Tj^  *^*^***^7*v^ 
drunkenness  and  revelry  then  his  said  interest  is  to  cease"  and  the  estate  .J^,4v*..,xa^iIXa/  c^ 
was  to  go  to  the  wife's  relatives.  This  was  held  to  justify  a  forfeiture  of  CK.w^i/&i^  •'  t. 
the  husband's  estate  when  it  was  shown  that  he  fell  into  the  described  con-  ^i^ftfilX^^-^^^ 
^l^y^'^^ifr^^^itiQn !  J/Ijckey's  A^^al^  46  Pa.,  337.  See  also  as  an  example  of  a  condition 
/    *^  subsequent:    Walters  vs.^Bredin,  70  Pa.,  235.  CKjltx.  A 7 

Section  141.  Conditions  which  operate  in  defeasance  of  an  estate  are 
odious  in  law  and  the  courts  have  made  a  number  of  refinements  to  prevent 
the  divestiture  of  estates.  See  Bispham  on  Equity,  Section  181,  and  Oil 
Creek  Ry.  vs.  Ry.,  57  Pa.,  65. 

Section  142.  What  may  look  like  a  condition  subsequent  will  fre- 
quently be  construed  to  be  a  covenant,  the  breach  of  which  will  justify  the 
allowance  of  money  damages,  not  forfeiture:  Cook  vs.  Trimble,  9  Watts,  15. 
A  deed  gave  an  estate  "under  this  condition  nevertheless"  that  the  beneficiary 
"in  consideration  thereof  do,  at  his  own  cost,  erect  and  always  keep  in  repair 
a  bridge."  The  wording  was  construed  to  create  a  covenant  and  not  a  condi- 
tion in  Paschall  vs.  Passmore,  15  Pa.,  295. 

Section  143.  The  mere  specification  of  the  use  to  which  the  premises 
granted  are  to  be  put.  or  of  the  purpose  or  consideration  for  making  the 
grant  will  not  import  a  condition.  Thus  in  Wilkesbarre  vs.  Society,  134 
Pa.,  616,  land  was  granted  "for  the  erection  of  a  hall"  for  the  society  but 
this  did  not  require  or  authorize  a  forfeiture  in  the  event  of  the  use  of  land 
for  other  purposes.  Land  granted  "for  the  purposes"  of  a  canal  to  the  State 
will  not  revert  to  the  original  owner  upon  the  cessation  of  the  use  of  the 
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canal :  Haldeman  vs.  Pa,  Central  R.  R.,  50  Pa.,  425 ;  Foust  vs.  Drentlein, 
237  Pa.,  108;  Rochester  Boro.  vs.  Kennedy,  229  Pa.,  251.  This  was  decided, 
however,  largely  upon  the  wording  of  the  statute  relating  to  the  acquisition 
of  land  by  the  State  for  canal  purposes.  If  land  was  acquired  for  the  use  of 
a  canal  built  by  a  private  or  quasi  public  corporation  it  might  revert  to  the 
original  owner  if  the  canal  was  abandoned :  Pittsburgh  &  L.  E.  R.  R.  vs. 
Bruce,  102  Pa.,  23.  See  P.  Ft.  W.  &  C.  Ry.  vs.  Peet,  152  Pa.,  488.  Com- 
pare Section  60,  supra,  and  Section  508,  post. 

Section  144.  Frequently  words  that  might  be  construed  to  create  con- 
iAct;fixM.  i\St  ditions  are  held  to  be  words  in  terrorem.  Thus  is  Mickey's  Appeal,  46  Pa., 
^'<-^^^^  337,  Sec.  140,  supra,  it  was  said  that  if  the  estate  had  not  been  limited  over 
iSi^r^Si^^;  ^  to  the  wife's  relatives  in  the  event  of  the  husband's  falling  into  revelry,  the 
•fjUix^^  HT^  directions  might  have  been  construed  to  be  in  terrorem  or  as  words  of  cau- 
r^AA^  F^  cx^*^**^  ^j^j^     Y^  Friend's  Estate,  209  Pa.,  442,  an  estate  was  given  by  will  to  a  son  )  ^  a     nn 

but  "if  he  shall  contest  the  validity  of  this  will he  shall  thereby  be  de-  \^^    ^^jfy 


/^,  w 


prived  of  any  beneficial  interest."    In  the  event  of  a  contest  the  estate  was 
to  go  to    his  brothers.    The  son  unsuccessfully  contested  the  will  upon  the 


S'tiuK    -uce^ 


& 


round  of  alleged  undue  influence  by  the  brothers.  The  court  said  that  such  \  y**^  \M,s^<^t^ 
clauses  are  to  be  construed  as  in  terrorem  and  not  as  conditions  involving  /J^S!^"'  ^^  At 
forfeiture  if  there  exists  probabilis  causa  litigandi.  /"AStu-c^    i^£^  y 

Section  145.  One  diflFerence  between  a  condition  and  a  limitation  has  ^•^•^^^'•^'^  •^'-•-cm^ 
already  been  mentioned  in  connection  with  life  estates.  Sec.  ^2.  If  real 
estate  is  given  to  a  woman  for  life  "but  if  she  should  marry  then  the  estate 
should  go  to  another,"  this  will  import  a  condition  subsequent  and  the  estate 
in  the  woman  would  cease  upon  marriage.  Such  a  condition  would  be  void 
if  the  gift  was  of  personal  property  because  of  the  influence  of  the  civil  law 
and  its  rule  against  celibacy.  A  gift  of  real  or  personal  property  to  a  woman 
for  life  or  "until  she  marries"  or  "during  widowhood"  was  good  as  a  limita- 
tion and  the  estate  would  terminate  upon  marriage:  Holbrookes  Est.,  213 
Pa.,  93 ;  Cheixfs  Ap.,  45  Pa.,  228.  Such  a  limitation  is  called  a  determining 
or  special  limitation  which  marks  the  period  which  is  to  determine  the  estate 
or  specifies  the  utmost  time  of  its  continuance,  as  "so  long  as  the  premises 
shall  be  used  for  conducting  a  Methodist  Church  and  then  to  return  back 
to  the  original  owner":  Henderson  vs.  Hunter,  59  Pa.,  340.  If  land  is 
granted  for  one  purpose  "and  no  other  purpose"  the  grantee  would  take  a 
conditional  or  base  fee  with  the  result  that  a  cessation  of  the  use  of  the 
property  for  the  particular  purpose  it  would  ipso  facto  revert  to  the  grantor, 
his  heirs  or  assigns:  Sheets  7'S.  Fitswater,  5  Pa.,  126.    Non  constat  the  im- 
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provements  belong  to  the  grantor  upon  reversion :  Young  vs.  Oviatt,  35  Su- 
perior, 603.  To  justify  a  reversion  because  of  cessation,  the  circumstances 
must  show  an  unequivocal  cessation  or  abandonment  by  the  grantee  acting 
in  a  formal  way:  Birmingham  School  Dist.  vs.  Sharpless,  27  Superior, 
630;  Moss  vs.  Pittsburgh,  57  P.  L.  J.,  429.  A  mere  expression  in  the  convey- 
ance of  the  proposed  purpose  to  which  the  grantee  expects  to  devote  the 
premises  does  not  make  the  estate  granted  conditional  unless  there  are  words 
providing  for  a  forfeiture.  Thus  a  conveyance  of  land  to  trustees  "in  trust 
that  they  shall  erect  and  build  a  house  or  place  of  worship,"  without  words 
importing  a  forfeiture  will  convey  an  absolute  fee  simple  and  not  a  condi- 
tional estate:  Petition  of  Sellers  M.  E.  Church,  139  Pa.,  61;  First  M.  E. 
Church  vs.  Public  Ground  Co.,  103  Pa.,  608;  Madore's  Ap.,  129  Pa.,  15; 
Riggs  vs.  New  Castle,  229  Pa.,  490. 


Section  146.  Conditions  are  to  be  distinguished  from  negative  cove- 
nants such  as  found  in  so-called  "building  restrictions/*^  These  seldom,  in 
practice,  provide  for  forfeiture  in  the  event  of  violation.  A  deed  will  fre- 
quently provide  that  buildings  shall  be  erected  at  a  distance  of  not  less  than 
twenty  or  forty  feet  from  the  front  end  of  a  lot.  If  a  grantee  attempts  to 
violate  such  a  restriction  by  the  erection  of  his  house  or  a  permanent  struc- 
ture, as  a  porch,  upon  solid  foundations,  within  the  prohibited  section,  the 
grantor,  or  other  lot  owners  in  a  plan  of  lots  may  secure  an  injunction: 
Ogontz  Land  Co.  vs.  Johnson,  168  Pa.,  178.  An  injunction  may  be  secured 
even  after  the  completion  of  the  structure  requiring  its  tearing  down  if 
erected  in  spite  of  warning:  Hansell  vs.  Downing,  17  Superior,  235;  Clark 
vs.  Martin,  49  Pa.,  289.  Building  restrictions  are  strictly  construed  and 
unless  there  are  apt  words  in  the  deed  and  unless  the  restriction  is  reasonable 
the  courts  will  not  imply  restrictions  in  derogation  of  the  free  use  of  btqd- 
erty:  Gilmore  vs.  Times  Pur.  Co.,  18  Superior,  363;  Crafton  vs.  Church. 
208  Pa.,  209.  If  the  restriction  is  clear  and  reasonable  it  "runs  with  the 
land"  (Sec.  445,  post.)  with  the  result  that  it  may  be  enforced  by  any  who 
may  be  injured  by  the  breach  against  any  who  may  violate,  with  notice  by 
deed  or  in  pais,  the  restriction.  These  negative  covenants  are  frequently 
found  in  deeds  for  lots  in  recorded  plans  and  the  terms  of  the  restrictions 
are  found  in  each  deed.  (Compare  most  elaborate,  technical  and  somewhat 
objectionable  restrictions  in  deeds  from  the  Schenley  Farms  Company.) 
Such  restrictions  usually  appear  in  the  deeds  and  therefore  in  the  chain  of 
title.  Frequently  a  deed  will  refer  to  the  recorded  plan  which  may  show  re- 
strictions not  appearing  in  the  deed.    "When  a  map  or  plan  is  referred  to  in 
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a  deed  it  becomes  a  material  and  essential  part  of  the  conve)rance,  and  it  is  to      aJ^ 

have  the  same  force  and  effect  as  if  copied  into  the  deed" :    Per  Rice,  P.  J., 

citing  many  cases,  in  Higgins  vs.  Sharon,  5  Superior,  92,  loi ;  Sec.  415,  post. 

Notwithstanding  this  principle  the  Supreme  Court  has  ruled  that  a  dotted 

line  marked  "15  foot  building  line"  on  a  recorded  plan  is  not  a  valid  building 

restrictioni.,.Jl(fcC/Q^^g3f  vs.  Kirk,  243  Pa.,  319.    If  a  building  restriction  has 

been  violated  and  if  there  has  been  laches  by  those  who  might  complain,  or 

if  there  has  been  acquiescence  for  a  few  years,  injunction  will  not  lie  and 

the  party  objecting  will  be  compelled  to  resort  to  his  remedy  at  law  for  the 

recovery  of  the  damages  he  may  be  able  to  prove :    Orne  vs.  Fridenberg,  143 

Pa.,  487;  Willock  vs.  Arcnsberg,  51  Superior,  73.    Parties  can  not  contract 

against  a  structure  the  law  may  require  sy  that  there  can  be  no  complaint 

against  the  erection  of  a  fire  escape  or  similar  structure  required  by  law  or 

ordinance,  although  it  may  be  within  the  restricted  area:    Fidelity  Co.  vs. 

Fridenberg,  175  Pa.,  500.    See  Section  435,  post.    See  Sec.  589,  post,  in  re 

**spite  fences."  yVLJiA/^    H 

Section  147.  The  text  books  say  that  a  condition  broken  will  justify 
re-entry  by  the  grantor  or  his  heirs  alone.  Compare  Hanley  vs.  Bailey,  ^i 
Superior,  244,  following  this  theory  and  overlooking  the  next  cited  case.  In 
England  the  law  against  maintenance  prevented  the  re-entry  by  any  assign 
of  the  grantor,  but  in  Penna.  there  is  no  such  fear  of  maintenance,  and  the 
law  allows  re-entry  upon  alleged  forfeiture  for  condition  broken  by  the 
grantor,  his  heirs  or  assigns:  McKumck^vs^^^Bickle,  16  Pa.,  140;  Sec.  346, 
post.  The  books  distinguish  conditions  from  limitations  by  saying  that  a 
grantor  or  his  heirs  alone  can  re-enter  for  breach  of  a  condition,  while  any 
one  in  privity  of  estate  may  enter  upon  the  expiration  of  a  conditional  limita- 
tion: 8  Cyc,  556,  note  99.  In  England  formal  re-entry  was  essential  but 
in  Penna.  the  act  is  not  so  important,  especially  if  the  grantor  is  in  construc- 
tive possession :    Dazis  vs.  Moss,  38  Pa.,  346. 

Section  148.  Conditions  are  precedent  or  subsequent.  If  conveyance 
provides  that  the  estate  is  to  vest  upon  the  happening  of  some  event  which 
may  be  in  violation  of  law  or  public  policy  it  will  not  vest.  Compare  and 
distinguish  Gunning's  Est,,  234  Pa.,  139. 

Section  149.  If  the  condition  subsequent  is  void  the  estate  will  be  ab- 
solute. Thus  a  conveyance  of  an  estate  in  fee  with  a  condition  or  restriction 
against  alienation  is  so  inconsistent  with  a  fee  that  the  condition  is  void  and 
the  conveyance  will  vest  a  fee  absolute.     A  partial  restriction,  as  a  restric- 
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tion  upon  alienation  to  a  particular  person,  is  valid :  McWilliams  vs.  Nisly, 
2  S.  &  R.,  507,  513.    Compare  Sec.  343,  post. 

Section  150.    As  conditions  in  defeasance  of  an  estate  are  "odious" 

the  courts  will  rpfnggjrj^fflforrp  fh^m  whprp  hrparh  has  lv>pn  ^rr^mpgrpH   in 

for  some  time.  A  conveyance  contained  a  condition  against  the  sale  of 
"spirituous  or  intoxicating  drinks"  upon  the  premises  but,  in  an  action  of 
ejectment,  relief  was  refused  because  such  "drinks"  had  been  sold  for  14 
years  to  the  plaintiff's  knowledge:    Lehigh,  etc.,  Company  vs.  Early,  162 

Pa..  338.  ^  .^--t::::^ 

Section  151.     Conditions  are  to  be  distinguished  from  "reservations"  ^     >$^M^dJ^^ 
^  ^*^  ^  /-     and_^xceptions"  which  will  be  considered  later  on  in  connection  with  the 
*'parts  of  a  deed."    See  Sheffield  Water  Co.  vs.  Tanning  Co.,  225  Pa.,  614. 
See  Section  422,  et  seq.,  post. 

Section  152.  Conditions  are  to  be  distinguished  from  enctmibrances. 
"An  encumbrance  is  every  right  or  interest  in  the  land  which  may  subsist 
in  a  person  to  the  diminution  of  the  value  of  the  land  but  consistent  with  the 
passing  of  the  fee  by  the  conveyance":  Lafferty  vs.  Milligan,  165  Pa.,  537. 
Compare  Section  450,  post. 

Liens  and  charges  upon  lands  are  encumbrances  though  every  encum- 
brance  is  not  necessarily  a  lien.  A  judgment  is  a  lien  and  an  encumbrance 
while  an  easement  or  way  may  be  an  encumbrance  but  not  a  lien. 


eu4  ctu^' 


MORTGAGES. 


'.( 


Section  153.  Blackstone  classifies  estates  held  in  living  pledge,  vivum 
vadium,  and  in  dead  pledge,  mortuiim  vadium,  mortgage,  as  estates  upon  con- 
dition, but  with  us  mortgages  are  sui  generis. 

Section  154.  "A  living  pledge,  is  where  a  man  borrows  a  sum  of 
another,  and  grants  him  an  estate  to  hold  till  the  rents  and  profits  shall  repay 
the  sum  so  borrowed."  In  this  event  the  lender  is  strictly  accountable  for  the 
rents,  issues  and  profits  and  is  bound  to  exercise  judgment  in  securing  the 
best  return  from  the  property  without  waste  or  prejudice  to  the  value.  In 
practice  we  do  not  have  "living  pledges"  except  in  substitution  for  or  in  lieu 
of  other  sorts  of  transactions.    Sometimes  a  debtor  will  make  an  assignment 
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of  his  property  for  the  benefit  of  his  creditors  so  that  the  assignee  will  appro- 
priate the  profits  to  the  payment  of  the  assignor's  debts.  In  certain  cases  a 
mortgagee  upon  one  of  our  usual  mortgages  will  enter  upon  the  mortgaged 
premises  and  will  hold  until  the  rents  and  profits  shall  repay  the  sum  borrowed 
or  imtil  there  is  redemption.  By  one  species  of  execution  a  sequestrator  is 
appointed  to  hold  an  estate — a  life  estate — until  the  net  rents  and  profits  shall 
repay  the  life  tenant's  creditors. 

Section  155.  ''A  mortuum  vadium,  a  dead  pledge,  or  mortgage  is 
where  a  man  borrows  of  another  a  specific  sum  and  grants  him  an  estate  in 
fee,  on  condition  that  if  he,  the  mortgagor,  shall  repay  to  the  mortgagee  the 
said  sum  on  a  certain  day  mentioned  in  the  deed,  that  then  the  mortgagor  may 
re-enter  on  the  estate  so  granted  in  pledge  ....  in  this  case  the  land  .... 
is  by  law,  in  case  of  non-payment  at  the  time  limited,  forever  dead  and  gone 
from  the  mortgagor,  and  the  mortgagee's  estate  in  the  lands  is  then  no  longer 
conditional,  but  absolute":    II  Blackstone,  157. 

Section  156.  The  formal  mortgage  in  use  today  is  an  "indenture" 
whereby  the  mortgagor,  after  reciting  that  by  a  bond  he  stands  indebted  to  the 
mortgagee  in  a  certain  sum  payable  at  a  certain  time  with  interest,  grants,  in 
consideration  of  the  nominal  sum  of  $1.00,  to  the  mortgagee  the  certain 
described  real  estate  with  the  usual  habendum,  tenendum  and  covenant  clauses 
of  a  deed  followed  by  a  proviso  that  if  the  mortgagor  shall  repay  the  sum  bor- 
rowed or  advanced  and  perform  the  covenants  of  the  bond  "then  and  from 
thenceforth  as  well  this  present  indenture,  and  the  estate  hereby  granted  as 
the  said  above  recited  obligation  shall  cease,  determine  and  become  void." 
This  latter  part  of  the  instrument  constitutes  the  "defeasance"  clause  (Sec. 
160,  post.).  The  mortgagor  usually  covenants  to  pay  all  taxes,  assessments, 
etc.,  to  pay  premiums  upon  insurance  in  a  certain  amount,  to  pay  interest  at 
certain  dates,  etc*    A  breach  of  any  covenant  will  justify  foreclosure. 


Nature  of  a  Mortgage  in  Pennsylvania. 

Section  157.  Whether  a  mortgage  is  a  conveyance  of  an  estate  to  the 
mortgagee  or  whether  it  constitutes  merely  a  security  for  the  payment  of 
money  and  the  performance  of  the  covenants  of  an  obligation,  has  been  a 
mooted  question  in  the  Supreme  Court  of  Penna.,  depending  apparently  upon 
the  individual  opinions  of  the  respective  judges. 
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Section  158.  In  England  of  Blackstone's  day  a  mortgage  was  a  con- 
veyance of  an  estate.  The  widow  of  a  mortgagee  was  not,  however,  entitled 
to  dower  and  although  an  "estate"  would  ordinarily  go  to  a  man's  heirs  the 
mortgagee's  interest  in  the  property  went  to  his  personal  representatives  as 
though  his  interest  was  personal  property  or  a  mere  chattel. 

Section  159.  In  Penna.  it  was  held  without  question  apparently  that: 
( I )  the  interest  of  the  mortgagee  passed  in  the  event  of  his  death,  as  per- 
sonal property  does,  to  his  personal  representatives  and  not  to  his  heir  as 
an  "estate"  would;  (2)  the  widow  of  a  mortgagor  is  entitled  to  dower  out  of 
the  mortgaged  premises  or  in  the  equity  of  redemption,  or  surplus  after  sat- 
isfaction of  the  mortgage  debt,  as  though  the  "estate"  remained  in  the  mort- 
gagor and  did  not  pass  to  the  mortgagee;  (3)  the  widow  of  a  mortgagee  does 
not  have  dower  in  the  mortgaged  premises  as  she  would  if  her  husband  had 
received  an  "estate"  by  the  "conveyance";  (4)  the  creditors  of  the  mortgagee 
may  sell  out  his  interest  in  the  premises  as  though  it  was  a  chattel  interest  or 
was  personal  property;  (5)  the  mortgagor  in  possession  is  entitled  to  sue 
trespassers  to  the  freehold  and  is  accountable  to  the  mortgagee  for  the  dam- 
ages recovered  only  to  the  extent  of  the  depreciation  of  the  mortgagee's 
security  by  the  trespass;  (6)  the  mortgagor  in  possession  is  entitled  to  the 
rents,  issues  and  profits  without  account  to  the  mortgagee  except  that  he 
may  not  "waste"  the  security;  (7)  the  interest  of  the  mortgagee  may  be 
transferred  or  assigned  as  though  a  chattel  without  observing  the  formalities 
required  by  the  Statute  of  Frauds  upon  the  transfer  of  "estates"  in  lands, 
tenements  or  hereditaments;  (8)  a  married  man's  deed  should  be  joined  in 
by  his  wife  to  bar  her  common  law  dower  but  she  need  not  join  in  a  mortgage 
her  husband  may  place  on  his  real  estate;  (9)  the  real  estate  is  assessed  for 
local  taxation  in  the  name  of  the  mortgagor  who  covenants  with  his  mort- 
gagee to  pay  such  taxes — ^the  interest  of  the  mortgagee  is  subject  to  a  distinct 
personal  property  tax  payable  to  the  county:   Sec.  554,  post. 

That  a  mortgage  conveys  an  "estate"  was  held  by  a  number  of  the  real 
lawyers  on  the  bench  of  the  Supreme  Court.  Chief  Justice  Tilghman  said  in 
Smith  vs.  Shuler,  12  S.  &  R.,  240,  (1824)  that  a  mortgage  is  "an  absolute 
conveyance  of  the  land  with  a  proviso  that  it  shall  be  void  on  the  mort- 
gagor's making  all  the  payments  specified  in  the  deed  at  the  time  specified." 
He  held  that  a  mortgagee  might  bring  ejectment  to  secure  possession  of 
the  premises  from  the  mortgagor  after  default.  The  mortgagee  "has  a 
perfect  legal  estate."  Rodgers,  J.,  said  in  Fluck  vs,  Replogle,  13  Pa.,  405 : 
(1850)  "A  mortgage  is  the  absolute  conveyance  of  the  mortgaged  premises 
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to  be  defeated  only  on  pa3aiient  of  the  money  at  the  day  stipulated  by  the 
parties.  Unless  there  be  an  agreement  to  the  contrary,  the  mortgagee  has 
a  right  to  the  immediate  possession."  This  idea  was  re-iterated  in  Ner pel's 
Appeal,  91  Pa.,  34,  (1879).  ^^  Youngman  vs.  Elmira,  etc,  R.  R.,  65  Pa., 
^74  JiAtjpe  Sharst^ood,  and  in  Tryon  vs,  Mtinson,  yy  Pa.,  250,  Chief  Justice 
Agnew,  said  that  a  mortgagee  had  an- "estate"  and  npight  bring  ejectment  to 
secure  possession,  even  before  default,  unless  there  was  an  express  provision 
that  the  mortgagor  should  have  possession  until  default. 

These  judges  conceded  that  the  mortgagor  has,  as  he  had  in  England,  an 
equity  of  redemption  even  after  default  and  until  judicial  "foreclosure"  so 
that  until  foreclosure  a  mortgagee  in  possession  must  account  to  the  mort- 
gagor for  rents  and  profits  and  must  surrender  the  premises  at  any  time 
before  foreclosure,  even  after  default,  to  the  mortgagor  upon  payment  of  the 
debt,  interest  and  costs:  Mellon  vs.  Lemmon,  iii  Pa.,  56,  (1885).  A 
mortgagee  in  possession  is  liaDle  for  waste  and  is  accountable  to  the  mort- 
gagor for  profits  or  damages  realized  from  trespasses. 

"These  are  obiter  dicta"  said  Thompson,  C.  J.,  in  speaking  of  the  opin- 
ions of  the  judges  who  said  that  a  mortgage  indenture  is  a  conveyance  of  an 
'•estate":  Guthrie  vs.  Kahle,  46  Pa.,  333  (1863). 

For  carefully  considered  opinions,  holding  that  a  mortgage  is  not  a 
conveyance  of  an  "estate"  but  creates  a  mere  security  for  the  repayment  of 
money,  read  what  Justice  Kennedy  said  in  Craft  vs.  Jj^^fy^^t^r  4  Rawle,  242, 
252,  (1833)  and  what  Chief  Justice  Gibson  said  in  Presbyterian  Corpora- 
tion vs.  Wallace,  7,  Rawle,  109,  (1831).  Note  in  this  latter  case  what  emi- 
nent attorneys  appeared  as  counsel  and  note  that  the  law  announced  in  the 
case  has  been  changed  by  statute  so  ^}Si^^^iJ^3^^^N^^^c^^^  "first  mort- 
gage" within  the  meaning  of  ^e  Act  oSli^;  Pur!/ 1 184  (5ee  184,  post) 
is  not  divested  by  sheriff  or  judicial  sale,  although  a  mortgage  is  regarded 
by  the  Act  as  a  mere  "lien." 

As  late  as  1908  Judge  Morrison  said  in  Jackson  vs.  Pittsburgh,  36 
Superior,  274:  "In  Penna.  a  mortgage  is,  both  in  law  and  in  equity,  only  a 
security  for  the  payment  of  money  and  passes  no  title  to  the  land.  The  mort- 
gagor is  the  owner  of  the  land."  Jll^Xz!^     O^-     /y^  .      ^^^     PJL^^ 

Defeasance  Clause. 

Section  160.  The  clause  of  defeasance  is  usually  a  part  of  the  in- 
strument.   Prior  to  1881  a  deed  absolute  on  its  face  might  have  been  shown 
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by  parol  evidence  to  have  been  a  mortgage  if  there  was  an  agreement  that 
the  grantee  would  reconvey  to  the  grantor  at  a  certain  time  upon  the  repay- 
ment of  the  certain  sum  of  money.  The  evidence  to  establish  such  a  parol 
agreement  for  a  defeasance  had  to  be  clear,  precise,  indubitable  and  sufficient 
to  satisfy  a  chancellor  and  even  when  so  established  would  not  be  effective 
as  against  a  bona  fide  purchaser,  without  notice,  from  the  grantee  whose 
deed  seemed  upon  its  face  to  be  a  deed  absolute:  Pancake  vs.  Can ff man,  114 
Pa.,  116;  Maffit  vs.  Rynd,  69  Pa.,  380.  The  Act  of  1881  as  amended  by 
the  Act  of  1909,  Pur.,  5395,  provided  that  no  defeasance  to  any  deed,  regu- 
lar and  absolute  upon  its  face,  should  have  the  effect  of  reducing  it  to  a 
mortgage,  unless  the  defeasance  is  in  writing,  and  if  it  is  to  effect  any  sub- 
sequent grantee  or  mortgagee,  for  value,  the  additional  requirement  must  be 
observed  that  the  defeasance  be  recorded  and  indexed  as  a  mortgage  "before 
the  execution  and  delivery  of  such  subsequent  grant  or  mortgage."  This 
nullifies  attempted  parol  defeasances  which  arejiot  good  even  between,  Ihe 
parties:  Molly  vs.  Ulrich,  133  Pa.,  41.  The  older  Act,  1881,  required  the 
signmg  and  acknowledgement  of  the  defeasance  to  be  contemporaneous  with 
the  execution  of  the  deed  and  its  recording  within  sixty  days.  By  this 
Act  even  a  written  agreement  to  reconvey  could  not  be  enforced  by  the 
grantor  in  the  deed  if  the  defeasance  was  not  recorded:  Sanky  vs.  Howly,  118 
Pa.,  30.  The  Act  of  1909,  however,  does  not  .seem  to  require  recording  in 
order  to  make  the  defeasance  agreement  effectvie  between  the  parties. 

The  Equity  of  Redemption. 

Section  161.  The  mortgagor  is  entitled  to  his  equity  of  redemption 
notwithstanding  words  to  the  contrary  in  the  defeasance.  By  the  common 
Jaw  theory  an  absolute  estate  vested  in  the  mortgagee  if  the  money  was  not 
paid  upon  the  day  specified  but  the  supposed  unfairness  of  this  forfeiture 
resulted  in  the  doctrine  of  the  equity  courts  by  which  the  mortgagor  was 
allowed  to  redeem  the  land  pledged  even  after  the  specified  default  upon 
paying  to  the  mortgagee  the  principal  debt  and  interest.  This  "equity  of 
redemption"  was  lost  to  the  mortgagor  by  a  "foreclosure"  proceeding  by 
which  the  period  of  redeeming  the  land  was  "closed"  if  the  debt  was  not  paid 
within  a  further  time,  say  a  year,  fixed  by  the  court  of  equity.  Foreclosure 
in  Penna.  is  by  set.  fa.  and  will  be  considered  later  on,  Sec.  186. 

Section  162.  The  equity  of  redemption  cannot  be  bargained  away.  In 
Rankin  vs.  Mortimere,  7  Watts,  372,  (1838)  a  deed  from  Mortimere  to 
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Rankin  provided  **that  if  John  Mortimere  refunds  to  said  Rankin  the  con- 
sideration money  aforesaid  with  lawful  interest  thereon  in  one  year  from 
;his  date,  then  this  deed  to  be  void  and  of  no  effect,  and  this  is  not  to  be 
considered  in  the  nature  of  a  mortgage,  but  an  express  stipulation  to  pay  on  a 
particular  day,  and  if  not  then  paid,  the  estate  and  title  shall  be  absolute 
without  any  deed,  transfer  or  proceeding  whatever".  It  was  held  that  this 
was  a  mortgage  with  a  right  to  equity  of  redemption  in  Mortimere.  "Once 
a  mortgage,  and  always  a  mortgage,  is  an  elementary  principle  .  .  .  and  a 
stipulation  like  this,  which  is  prima  facie  oppressive,  cannot  convert  a  mort- 
gage into  an  absolute  deed."    See  also  Pearce  vs.  Wilson,  iii  Pa.,  14. 

Section  163.  If  A.  conveys  a  lot  to  B.  by  deed  absolute  upon  its  face 
for  a  consideration  of  $1000,  it  is  perfectly  proper  for  B.  to  agree  by  some 
separate  paper  executed  months  afterwards  to  convey  the  lot  to  A,  for 
$1000  and  an  additional  sum  equivalent  to  interest  if  A.  accepts  and  pays 
the  stated  amoimt  on  a  day  certain.  If  the  money  is  not  paid  on  the  day 
certain  A.  has  no  further  claim  or  right.  A.'s  deed  was  absolute  and  the 
subsequent  agreement  was  nothing  more  than  an  option — it  was  not  a  defeas- 
ance. If  B.  had  made  the  written  agreement  upon  the  day  he  received  the 
deed  from  A.  the  transaction  would  probably  be  construed  as  a  mortgage. 
"A  well-read  lawyer"  will  understand  this  "but  not  one  layman  out  of  a 
hundred  is  acquainted  with  the  refined  distinction  between  an  agreement 
to  reconvey  contemporaneous  with  the  deed  and  a  distinct  and  independent 
contract  to  the  same  effect  made  subsequently" :  Harper's  Appeal,  64  Pa., 
315  (1870).  If  the  agreement  to  reconvey  is  "a  distinct  and  independent 
contract"  time  may  be  made  the  "essence  of  the  agreement"  but  if  the  agree- 
m.ent  to  reconvey  is  in  law  a  defeasance  the  mortgagor  cannot  be  deprived 
of  the  law's  indulgence  given  by  the  equity  of  redemption. 

Insurance  Clause  in  a  Mortgage. 

Section  164.  If  a  mortgage  is  placed  upon  "improved"  property  the 
building  is  an  important  part  of  the  security.  The  land,  without  the  building, 
may  not  be  worth  the  amount  of  the  mortgage.  It  is  customary  to  provide 
:n  the  mortgage  that  the  mortgagor  shall  take  out  and  maintain  insurance 
m  a  specified  amount,  "upon  any  buildings  or  improvements  standing  on 
the  said  land."  He  agrees  to  pay  the  premiums.  The  loss  is  made  payable 
to  the  mortgagee.  For  the  protection  of  the  mortgagee  the  policy  should  have 
a  "union  mortgage  clause,"  or  some  equivalent,  attached.    The  usual  con- 
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tract  of  insurance  is  between  the  insuring  company  and  the  mortgagor. 
Many  things  may  avoid  the  policy.  The  insured  may,  for  example,  invalidate 
the  policy  by  using  the  premises  for  a  more  hazardous  purpose  than  that 
contemplated  in  the  policy.  In  former  days  (and  now,  if  attention  is  not 
given  to  the  matter)  the  policy  given  by  the  company  contained  a  clause: 

"Loss,  if  any,  payable  to ,  mortgagee,  as  his  interest  may  appear." 

After  a  fire  the  mortgagee  might  learn,  for  the  first  time,  that  some  act  of  the 
mortgagor  had  avoided  the  policy  and  that  no  loss  was  "payable"  to  anyone. 
Compare  New  Kensington  Lumber  Co.  vs.  German  Insurance  Co.,  35  Su- 
perior, 32;  Flaherty  vs.  Insurance  Co.,  1  W.  N.  C,  352.  The  "union  mort- 
gage clause"  constitutes  a  separate  contract  between  the  company  and  the 
mortgagee,  unaffected  by  any  act  or  neglect  of  the  mortgagor  of  which  the 
mortgagee  was  ignorant.  This  history  of  the  development  of  this  subject  is 
given  by  Judge  Sanborn  in  Syndicat^Jn^^^'^^nQ^  Co.  v^.  Bohn^  6^  Fed.  Rep., 

165,  173.  .       ^    ^  I 

Executicm  and  Recording  of  Mortgages. 

Section  165.  The  formalities  attending  the  execution  of  a  mortgage 
indenture  are  much  the  same  as  those  for  a  deed.  The  following  peculiari- 
ties should  be  noted  here  while  the  general  incidents  are  noted  in  connection 
with  "The  Parts  of  a  Deed,"  post.  Section  394. 

A  man  may  mortgage  his  real  estate  without  his  wife's  consent  or  joinder 
in  the  execution.  If  a  married  man  attempts  to  convey  his  real  estate  the 
purchaser  will  take  subject  to  the  wife's  common  law  dower  unless  the  wife 
joins  in  the  conveyance  but  in  the  absence  of  fraud  his  real  estate  may  be 
taken  upon  execution  sur  bond  or  mortgage  in  which  his  wife  has  not  joined : 
Scott  vs.  Croasdale,  2  Dal.,  127;  McClung  vs.  Schwartz,  87  Pa.,  521;  Sec. 
99,  supra. 

Section  166.  A  married  woman,  however,  "may  not  mortgage  or  con- 
vey her  real  property  unless  her  husband  join  in  such  mortgage  or  con- 
veyance" (Act  of  1893,  Pur.,  under  "Marriage,"  page  2449)  unless  she  is 
by  decree  of  court  or  the  eflFect  of  articles  of  separation  a  feme  sole  trader. 
(Act  of  1897,  Pur.,  2450;  Act  of  1885,  Pur.,  1663,  'Teme  Sole  Traders.") 
It  would  seem  that  an  attempted  mortgage  of  a  wife's  real  estate  to  the 
husband  is  absolutely  void :  Alexander  vs.  Shalala,  228  Pa.,  297.  The  Act 
of  191 1,  P.  L.,  631,  validates  "conveyances"  by  a  wife  to  her  husband.    The 
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Act  was  passed  shortly  after  the  last  decision  in  the  last  cited  case  and  may 
or  may  not  apply  to  mortgages.  Compare  Buchanan  vs.  Corson,  51  Su- 
perior, 558,  denying  any  retroactive  force  to  the  Act.  The  Act  of  1770  re- 
quired a  wife  who  would  mortgage  her  real  estate  to  not  only  secure  the 
joinder  of  her  husband  as  required  by  the  Act  of  1893,  but  also  to  acknowl- 
edge the  indenture  after  she  has  been  examined  separate  and  apart  from  her 
husband  by  a  magistrate,  judge  or  notary,  who  must  have  explained  the 
nature  of  the  transaction.  The  Act  of  1901,  Pur.,  1153,  "Deeds  and  Mort- 
gages," however,  dispenses  with  the  formality  of  "separate  acknowledgment" 
and  now  acknowledgment  is  necessary  only  as  a  prerequisite  to  recording  ^^ 

and  acknowledgment  is  necessary  for  that  purpose  to  a  man's  or  spinster's  ^^ 

deed  or  mortgage :    Jenkins  vs.  R,  R,.  210  Pa.^  134.     A  married  woman  <^  ^' 
mortgagee  may  "sell,  assign  and  transfer,  or  satisfy"  a  mortgage  "as  if  she 
were  unmarried" :    Act  of  1878,  Pur.,  2455.    Compare  Sec.  358,  post. 

Section  167.  The  Act  of  1715,  Pur.,  under  "Deeds  and  Mortgages," 
page  1 181,  provides  that  no  mortgage  shall  be  good  unless  it  "be  acknowl- 
edged or  proved  and  recorded"  in  the  County.  This,  as  other  recording  Acts, 
has  been  construed  according  to  its  spirit  and  not  its  letter.  An  unrecorded 
mortgage  is  certainly  good  as  against  the  mortgagor,  and  volunteers,  or 
those  who  take  without  valuable  consideration :  Girard  Trust  Co.  vs.  Baird, 
212  Pa.,  41.  Recording  acts  are  passed  so  that  persons  may  have  "construc- 
tive" notice  of  the  instrument  and  they  are  not  intended  for  the  benefit  of 
those  who  may  have  actual  or  express  personal  notice  of  the  existence  or 
eflfect  of  an  instrument.  If  a  mortgage  is  recorded  in  the  proper  book  in  the 
proper  way  the  world  has  constructive  notice  of  it  and  a  man  can  not  say 
that  he  dealt  with  the  mortgagor  or  landowner  in  ignorance  of  the  fact  which 
the  public  records  discloses.  There  is  no  need  and  no  purpose  for  recording 
instruments  with  resulting  constructive  notice  if  a  man  has  actual  notice  of 
a  fact.  An  unrecorded  mortgage  is  therefore  good  as  against  a  subsequent 
mortgagee,  purchaser  or  lien  creditor  of  the  mortgagor  if  such  subsequent 
mortgagee,  purchaser  or  creditor  has  prior  actual  notice  of  the  mortgage. 
Read  the  opinion  of  Mr.  Justice  Strong  in  Briton's  Appeal,  45  Pa.,  172. 
Compare  Sec.  470  and  Sec.  174,  post. 

Section  168.  Mortgages  cannot  be  recorded  unless  "acknowledged  or 
proved":  Act  of  1715,  Pur.,  1150.  Compare  Sec.  463,  post.  Acknowledg- 
ment by  a  mortgagor  is  effected  by  his  solemn  declaration  before  a  notary 
public,  magistrate  or  proper  official  that  the  instrument  which  he  has  executed 
is  his  proper  "act  and  deed."    The  fact  of  acknowledgment  is  attested  upon 
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the  instrument  by  the  signature  and  seal  of  the  official.     A  mortgage  is 

"proved"  or  probated,  in  case  the  mortgagor  "be  dead  or  cannot  appear,"  by 

any  two  or  more  witnesses  who  were  present  at  the  execution  and  who  must 

appear  before  the  recorder  or  a  magistrate  or  judge  and  be  examined  upon       ,  , 

oath  or  affirmation  to  prove  the  execution  of  the  instrument,  jt*  (f-i  ^-^vA/  CPXjiy^''-^ 

Section  169.  Mortgages  have  priority  according  to  the  date  of  re- 
cording and  should  be  "timed"  by  the  recorder  but  mortgages  given  for  the 
purchase  money  of  the  land  mortgaged  may  be  recorded  within  thirty  days 
of  their  execution  and  retain  their  priority:  Act  of  1820,  Pur.,  1181,  as 
amended  by  Act  of  191 5.  These  statutory  rules  give  way  in  the  event  of 
actual  notice  to  a  party  who  otherwise  would  have  priority :  Britton's  Ap,, 
45  Pa.,  172.  As  between  two  mortgages  the  first  to  be  recorded  is  the  better, 
but  as  between  a  mortgage  and  a  judgment  entered  on  the  same  day  there  is 
no  priority  for  upon  judgments  the  law  does  not  consider  fractions  of  a 
day:  Cleason's  Ap.,  22  Pa.,  359.  Compare  Sec.  477,  post.  Compare  Sec. 
554,  post,  as  to  requirement  that  mortgagee's  address  be  given  to  the  recorder 
for  taxation  purposes. 

Section  170.  A  mortgage  must  be  indexed  as  well  as  recorded.  Prior 
to  1875  €^ch  mortgage  book  contained  an  index  and  a  failure  to  note  the 
instrument  in  a  general  index  would  not  affect  the  priority  or  validity  of  a 
mortgage  recorded  and  indexed  in  the  particular  mortgage  book,  but  by 
Act  of  1875,  Pur.,  1 147,  the  recorder  is  required  to  keep  general  direct  and 
adsectum  indexes  of  mortgages  so  that  a  mortgage  not  properly  indexed  is 
not  constructive  notice.  It  is  the  "duty"  of  the  mortgagee  to  see  that  his 
mortgage  is  properly  indexed :    Prouty  vs.  Marshall,  22^  Pa.,  570.  1 

—  -■- jkicr-^H- 

Mortgage  Indexing  System  in  Allegheny  County. 

Section  171.  Here  we  use  the  "Key-Letter"  system.  The  indexes 
are  arranged  in  series  according  to  periods:  First,  1788  to  1889;  second, 
1890  to  1901 ;  third,  1902  to  1910;  fourth,  191 1  to  date. 

The  key  letters  are  1,  m,  n,  r,  t. 

Suppose  you  want  to  find  the  terms  of  a  mortgage  given  by  George  W. 
Dean  in  1902  or  1903  upon  property  on  the  North  Side.  Look  at  the  third 
series  for  Vol.  D.  of  the  Mortgage  Direct  Index.  The  first  key  letter  in 
Dean  is  n.  Turn  to  leather  tab  n  and  look  under  column  G.  In  this  column 
you  will  find  the  name  Dean  with  a  reference  to  page  99  of  the  same  book, 
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where  you  find  that  George  W.  Dean  mortgaged  property  in  the  nth  Ward, 
Allegheny,  to  the  Safe  Investment  Building  &  Lx)an  Association,  by  a  mort- 
gage recorded  July  i8,  1903,  in  M.  B.  1074,  page  624. 

If  you  want  the  name  Adam  Davis,  you  will  have  to  look  at  the  same 
index  volume  under  "miscellaneous,"  because  Davis  has  no  key  letter  in  it. 
Under  column  A.  you  will  find  a  reference  to  page  23,  where  you  will  see 
that  Adam  C  Davis  mortgaged  property  in  East  Deer  Township  to  the 
Tarentiun  Savings  &  Trust  Company  in  1903. 

For  Sophia  Daniels  look  at  the  combination  n  1  of  key  letters,  and  you 
will  find  on  page  252  that  John  and  Sophia  Daniels  mortgaged  land  in  Home- 
stead to  the  Carnegie  Steel  Company  by  mortgage  recorded  in  April,  1906 

To  find  this  in  another  way,  look  at  the  adsectum  index  to  mortgages 
under  C.  (k  to  z),  and  under  * 'Corporations"  you  will  find  a  reference  to 
the  Carnegie  Steel  Company  under  the  key  letter  r  with  a  reference  to  page 
123  of  that  book,  and  after  several  hundred  mortgages  given  to  the  Steel 
Company  you  will  find  a  reference  to  the  one  given  by  John  and  Sophia 
Daniels  at  page  128  upon  property  in  Homestead  in  April,  1906. 

Assignments  of  Mortgaged  Properties  and  of  Mortgages^      (jjj^ 

Section  172.  Assignment  or  transfer  of  real  estate  subject  to  a  mort- 
gage will  not  affect  the  mortgagee's  right  to  look  to  the  real  estate  in  the 
hands  of  the  "terre-tenant"  as  the  security  for  the  obligation  and  at  the  same 
time  the  mortgagee  may  look  to  the  personal  obligation  of  the  mortgagor 
expressed  in  the  bond.  "Grantees  of  real  estate  which  is  bound  by  mortgage 
shall  not  be  personally  liable  for  the  payment  of  such  mortgages,  unless  he 
shall,  by  an  agreement  in  writing,  have  expressly  assumed  a  personal  liability 
therefor,  or  there  shall  be  express  words  in  the  deed  of  conveyance,  stating 
^^ij^^^that  the  grant  is  made  on  condition- of  the  grantee  assuming  such  personal  lia- 
^  bility":  Act  of  1878,  Pur.,  under  "Real  Estate,"  page  4044.    If  A.  the  owner 

fcX^ .  H  5  0  of  land  places  a  $6,000  mortgage  on  it  in  favor  of  B.  and  then  sells  the  land 
r^i^  *  1  ^'  ^^  C.  by  a  deed  which  expressly  provides  that  C.  shall,  as  a  part  of  the 
consideration  price,  assume  the  mortgage,  A.  remains  liable  to  B.  upon  the 
bond  and  if  the  real  estate  does  not  sell  on  foreclosure  for  more  than  say 
$4,000 — A.  may  be  sued  for  $2,000  by  B.  Section  two  of  the  Act  of  1878 
provides  that  the  right  to  enforce  such  personal  liability  of  C.  so  assumed 
•'shall  not  inure  to  any  person  other  than  the  person  with  whom  such  an 
agreement  is  made  («.  e.,  A.)  nor  shall  such  personal  liability  continue  after 
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the  said  grantee  has  bona  fide  parted  with  the  encumbered  property,  unless 
he  shall  have  expressly  assumed  such  continuing  liability."  B.  therefore 
could  not  in  his  own  name  sue  C.  for  this  $2.000 :  Sloan  vs,  Klein,  230  Pa..  V 
132.  It  was  held  in  an  earlier  case  that  in  such  event  suit  could  be  brought 
to  recover  $2,000  against  C.  by  "A.  to  the  use  of  B."  upon  the  theory  that  B. 
should,  as  equitable  plaintiff,  be  entitled  to  avoid  circuity  of  action:  Clara 
Blood  to  the  use  of  Broivn  Oil  Co.  vs.  Crew  Co,,  177  Pa.,  606.  If  A.  had 
assigned  any  right  he  had  against  C.  to  D.  of  course  suit  could  not  be 
brought  by  A.  to  the  use  of  B.  vs.  C. :  Fhke^^-^Qjii^ejii^r^^euidf^;'^^ 
A  proviso  to  the  first  section  of  the  Act  is  to  the  effect  "that  the  use  of  the 
words  'under  and  subject  to  the  payment  of  such  mortgage*  shall  not  alone 
be  so  construed  as  to  make  such  grantee  personally  liable."  The  Supreme 
Court  has  said  that  this  proviso  does  not  affect  the  liability  of  the  grantee, 
C,  to  his  grantor,  A.,  so  that  if  A.  is  compelled  to  pay  B.,  A.  may  sue  C. 
for  re-imbursement,  even  though  C.  had  taken  a  deed  containing  a  mere 
recital  that  the  land  was  taken  "under  and  subject"  to  the  $6,000  mortgage : 
May's  Estate,  218  Pa.,  64;  Fatdkner  vs.  McHenry,  235  Pa.,  298,  In  the 
event  of  express  assumption  of  the  mortgage  by  C.  A.  could  seek  re-injburse- 
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ment:    Kirker  vs.  Wylie,  207  Pa.,  5ii.fThis  Act  of  1878  which  seemed  to 

^LjuulJ^      be  designed  for  a  specific  purpose  has,  by  the  decisions  of  the  Supreme  Court, 

^  -^-^^^  been  construed  to  mean  really  nothing  more  than  an  enactment  declaratory 

to  the  previous  law^  If  C.  secures  a  piece  of  real  estate  which  he  believes 

to  be  worth  $10,000  by  paying  $4,000  in  cash  and  assuming,  or  taking  subject 

^f  ^^,  *^»  ^  $6,000  mortgage  he  should  pay  the  full  purchase  price  in  the  event 

that  the  land  sells  for  less  on  a  foreclosure  suit — in  fairness  to  A.  he  should 

be  compelled  to  indemnify  A.  against  any  liability  on  the  bond  or  mortgage. 

•  Section  173.  If  A.,  the  mortgagor,  desires  to  be  relieved  from  liability 
to  B.,  the  mortgagee,  after  conveying  the  land  to  C,  he  may,  by  the  terms 
of  the  Act  of  1903,  Pur.,  under  "Deeds  and  Mortgages,"  page  1192,  tender 
the  amount  of  the  debt  to  B.  and  become  entitled  to  re-imbursement  from  C, 
that  is.  A.,  upon  tender  to  B.,  may  be  subrogated  to  B.'s  right  against  C. 
although  B.  does  not  need  to  accept  tender  until  maturity  of  the  debt,  but  if 
B.  refuses  A.'s  tender  after  maturity  A.  is  by  the  terms  of  the  Act  discharged 
from  obligation  on  the  bond.  ^^^-^  <?  >-'  --^^  ^'  *  'l    ^'  ^    ^  --^'-^^  ■"  ^'  *    '  ^"^   '' 

'       Section  174.     An  assignment  of  a  mortgage  by  a  mortgagee  is  not  re- 
garded as  a  conveyance  of  "an  estate  in  lands"  and  need  not  be  in  writing: 
[>^  (  f         Crafl  vs.  Webster,  A  Rawle.  242,  249.     Assignments  rnav^  and  should,  he 
noted  on  the  margin  of  the  rgcf^rd  ^>  ^he  ^^^^rdfr'fi  ^^f^r^j ^^^  of  1876,  Pur., 
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ii82.  If  the  mortgagee,  B.,  assigns  the  mortgage  and  bond  to  H.,  the  latter 
should  see  that  a  proper  notation  is  made  upon  the  margin  of  the  record 
so  that  any  person  to  whom  B.  might  attempt  to  subsequently  assign  the 
mortgage  would  have  constructive  notice  of  H/s  interest.  Such  marginal 
notation,  however,  is  no  notice  to  the  mortgagor  who  is  not  bound  to  visit 
the  recorder's  office  every  time  he  wants  to  pay  interest  or  principal  on  the 
mortgage  to  learn  whether  to  pay  to  B.  or  H.  or  someone  else :  Foster  vs. 
Carson,  159  Pa.,  477.  If  H.  does  take  an  assignment  from  B..  the  mort- 
gagee, he  should  give  actual  notice  thereof  to  A.,  the  mort^por,  and  should^ 
secure  from  A.  "a  certificate  ^^  tin  H^ f^ngp"  (Twitchell  vs.  McMurtrie,  77 
Pa->  383),  otherwise  A.  mipht  ^ff<*i^f^  a{yain<;t  fl.  by  showing  payment  to  B. 
See  Dimlap's  Book  of  Forms,  7th  Ed.,  page  316,  under  "Assignments,"  for 
form  of  certificate.  If  H.  does  not  take  this  precaution  and  is  met  by  the 
defense  of  A.  that  the  mortgage  has  been  paid  in  whole  or  in  part  to  B.,  H. 
may  sue  B.  on  his  implied  warranty  that  the  mortgage  was  a  subsisting  ob- 
ligation of  the  amount  he  represented:  Koch  vs.  Hinkle,  35  Superior,  421. 
If  you  are  purchasing  real  estate  subject  to  a  mortgage  you  should  secure  a 
certificate  from  the  mortgagee  as  to  the  status  of  the  mortgage  so  as  to  learn 
if  there  has  been  any  default  in  the  payment  of  interest,  etc. 


Discharge  of  a  Mortgage. 

Section  175.  This  may  be  accomplished  by  performance,  by  redemp- 
tion, by  release,  by  merger,  or  by  judicial  sale  in  certain  cases. 

Section  176.  "Performance'*  is  payment  of  the  debt  on  the  very  day 
that  it  is  due  while  "redemption**  is  payment  at  a  subsequent  date  by  agree- 
ment or  by  the  exercise  of  the  equity  of  redemption. 

Section  177.  "It  has  always  been  the  opinion  of  the  profession  that 
while  a  mortgage  payable  zmthin  a  certain  time,  may,  at  the  option  of  the 
mortgagor,  be  paid  off  at  any  time,  yet  that  a  debt  payable  in  a  certain  time 
cannot  be  extinguished,  without  consent  of  the  creditor,  before  the  expiration 
of  the  time  specified'* :  Arnold,  J.,  in  Hof man's  Petition,  14  W.  N.  C,  563 
(1884).  A  mortgagee  who  is  entitled  to  six  per  cent,  interest  per  annum 
could  not  be  expected  to  accept  payment  before  maturity  if  the  prevailing 
rate  has  dropped  to  five  and  if  he  is  satisfied  with  the  security.  Sometimes 
by  the  terms  of  the  mortgage  the  mortgagor  may  anticipate  the  payment 
of  the  whole  or  a  part  of  the  principal. 
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Section  178.     Payment  or  performance  may  be  by  the  receipt  of  rents, 
issues  and  profits  by  a  mortgagee  in  possession :    Mellon  vs.  Lemmon,  1 1 1       /^  &   / 
Pa.,  56  (1886).  ^  ^jL^ 

Section  179.     Pavmei^t  is  presumed  after  a  lapse  of  twenty  years  from  fiL^  ^  fl*-'^-'^ 
the  date  of  maturity  but  this  is  rebuttable :    Green  vs.  Fricker,  7  W.  &  S.,  /^-<-^-f^-***^  / 
171;  Hart  vs.  Bucher,  182  Pa.,  604.    The  owner  of  premises  subject  to  a 
mortgage  which  the  law  presumes  paid  should  secure  a  citation  upon  the 
mortgagee,  if  known,  or  service  by  advertisement,  and,  by  following  ^he    %  ^  >    i>       . 
formalities  required  in  the  Act  of  1881,  Pur.,  1189,  a  decree  of  satisfaction. 


Section  180.  When  payment  is  made  the  mortgagor  should  have  satis- 
faction noted  on  the  margin  of  the  record  (Act  of  1715,  Pur.,  1186)  or 
should  record  a  "satisfa£tiQn..,Ei£££!>^  executed  and  acknowledged  by  the 
mortgagee.  Satisfaction  may  be  entered  by  decree  of  a  court  in  certain 
cases  where  the  mortgagee  is  dead  or  unknown  or  refuses  to  go  to  the  re- 
corder's office  or  where  the  mortgage  has  been  lost  or  mislaid:  See  Acts 
cited  in  Purdon  at  p.  1186  et  seq.  and  Act  of  191 1,  P.  L.,  717. 

Section  181.  When  payment  is  made  the  mortgagor  should  demand 
delivery  of  the  mortgage  itself  and  the  accompanying  bond  in  addition  to 
securing  the  notation  of  "satisfaction"  in  the  recorder's  office  for  in  some 
instances  satisfaction  of  the  mortgage  will  not  necessarily  import  satisfac- 
tion of  the  obligation  in  the  bond:  Safe  Deposit  &  Trust  Co.  vs.  Kelly,  159 
Pa.,  82  (1893)  'y  Fleming  vs.  Parry,  24  Pa.,  47  (1854). 

Section  182.  A  release  may  be  by  parol  if  supported  by  consideration. 
Ackia  vs.  Ackla,  6  Pa.,  228  (1847).  I-and  may  be  released  from  the  mort- 
gage but  the  mortgagor  may  be  liable  upon  the  bond :  Neal  vs.  Dempster,  179 
Pa.,  569  (1897).  Frequently  a  plan  of  lots  will  be  subject  to  a  blanket 
mortgage  and  each  purchaser  of  a  lot  will  secure  a  release  upon  the  payment 
of  a  stipulated  sum  by  the  owner  of  the  plan  to  the  mortgagee.  This  is  the 
practice  at  the  Schenley  Farms.  (Act  of  1822,  Pur.,  1185.)  Even  if  re- 
leases are  not  obtained  as  lots  are  sold  the  properties  disposed  of  are  liable  in 
the  inverse  order  of  alienation,  and  one  result  of  this  is  that  if  the  last  lot 
sold  is  released  when  its  value  was  equivalent  to  the  balance  due  on  the 
mortgage  the  law  will  consider  released  the  lots  which  had  previously  been 
conveyed:  Martin's  Ap.,  97  Pa.,  85  (1881) ;  Schrack  vs.  Shriner,  100  Pa., 
451  (1882). 

Section  183.  Merger  occurs  where  the  title  to  the  real  estate  and  title 
to  the  mortgage  thereon  vest  in  the  same  person  with  the  resulting  extin- 
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guishment  of  the  mortgage.  It  may  be  presumed  in  some  cases  that  a  merger 
and  extinguishment  of  the  mortgage  would  not  be  for  the  advantage  of  an 
individual  or  the  individual  has  the  right  to  declare  his  intention  that  the 
mortgage  shall  not  be  extinguished.  Thus  if  a  mortgagor  who  owns  a  part 
of  a  tract  pays,  and  takes  an  assignment  of,  a  mortgage  he  may  want  to  pre- 
vent merger  so  that  he  can  secure  contribution  from  the  other  part  owner: 
Duncan  vs.  Drury,  g  Pa.,  332  (1848). 

Section  184.  Judicial  sales  of  real  estate  will  divest  the  land  sold  of 
liens  such  as  judgments  against  the  execution  debtor.  Such  sales  divest 
the  land  of  liens  except  those  not  capable  of  ascertainment  and  except  those 
saved  by  statutory  enactment.  Certain  encumbrances  are  estates  and  not  liens 
and  these  are  not  divested.  A  ground  rent  reserved  to  one  out  of  land  is  an 
"estate"  and  is  therefore  not  divested.  Whether  a  mortgage  was  a  mere  lien 
and  therefore  to  be  divested  or  whether  an  estate  and  accordingly  not  divested 
was  before  the  Supreme  Court  in  Presbyterian  Corporation  vs.  Wallace,  3 
Rawle,  109,  where  it  was  held  that  as  a  mortgage  is  a  lien  a  sheriff's  sale  on 
a  subsequent  judgment  would  pass  the  land  to  the  purchaser  discharged  of 
the  mortgage.  Under  such  ruling  the  mortgagee  would  be  obliged  to  watch 
all  judicial  sales  and  see  that  the  property  was  sold  for  enough  to  pay  prior 
charges  and  his  mortgage.  This  lessened  the  investment  value  of  mortgages 
so  the  Act  of  1830,  Pur.,  under  "Deeds  and  Mortgages,"  page  1183,  was 
passed.  This  Act  has  been  re-enacted  a  number  of  times  and  is  at  present 
expressed  in  the  terms  of  the  Act  of  1901,  Pur.,  1184. 

Section  185.     By  the   law  as  it  now  stands   a   mortgage,  if  a  "first 
mortgage,"  is  not  divested  by  judicial  sale.    "When  the  lien  of  a  mortgage 
upon  real  estate  is  or  shall  be  prior  to  all  other  liens  upon  the  same  property"       ^^^  ^  -<  t<-cu,<^ 
.   .   .  (except  other  mortgages  and  certain  enumerated  encumbrances)  .   .   .       Ajla 
"the  lien  of  such  mortgage  shall  not  be  destroyed  or  in  anywise  affected  by 
any  judicial  sale  .   .  .":    Act  of  1901./?/*- ^f^  >SwfcAA 

If  a  lot  is  subject  to  a  mortgage  for  $1000  recorded  in  1909,  a  judgment 
lien  entered  in  1910,  a  mortgage  for  $500  recorded  in  191 1,  and  a  judgment 
lien  entered  in  191 2,  a  sheriff's  sale  in  19 12  upon  the  19 12  judgment  will 
divest  the  1910  judgment,  the  191 1  mortgage  and  the  1912  judgment.  The 
lien  of  the  1909  mortgage  is  "prior  to  all  other  Hens  upon  the  same  prop- 
erty," and  "shall  not  be  destroyed  or  in  anywise  affected  by  any  judicial  sale." 
The  1910  judgment  is  earlier  in  time  than  other  liens  and  is  paid  first  out 
cf  the  balance  of  the  sum  realized  by  the  sheriff's  sale  after  paying  costs  and 
taxes.    The  191 1  mortgage  is  not  prior  to  the  1910  judgment  and  is  there- 
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fore  discharged  and  the  mortgagee  will  be  entitled  to  receive  payment  out  of 
the  surplus  after  the  satisfaction  of  the  1910  judgment.  The  1912  judgment 
hen  is  discharged  and  the  execution  creditor  will  receive  payment  out  of  the 
surplus,  if  any,  remaining  after  the  satisfaction  of  the  191 1  mortgage.  Any 
final  surplus  will  go  to  the  defendant.  The  purchaser  will  take  the  land  from 
the  sheriff  subject  to  the  1909  mortgage  but  divested  of  tjie  other  liens  and 
this  irrespective  of  whether  he  pays  $500  or  $5000  for  the  property,  so  long 
as  his  bid  is  large  enough  to  pay  court  and  sheriff's  costs  and  taxes.  The 
mortgagee  upon  the  191 1  mortgage  may  not  get  a  cent  and  may  not  be  able 
to  look  to  the  land  as  security  unless  he  attends  the  sale  and  bids  the  property 
up  to  enough  to  pay  prior  liens  and  his  own  claim. 

The  details  of  "Divestiture  by  Sheriff's  Sale''  will  be  considered  in  con- 
nection with  the  Course  on  "Pennsylvania  Practice." 


Foreclosure  and  Suit  Upon  the  Bond  Obligation. 

Section  186.  At  common  law  the  estate  of  the  mortgagee  became  ab- 
solute if  the  debt  was  not  paid  on  the  day  specified.  In  equity  it  was  re- 
garded as  oppressive  that  a  mortgagor  might  lose  a  property  worth  $5000 
because  he  could  not  pay  $1000,  perhaps,  on  a  day  specified  so  that  the 
courts  gave  the  equity  of  redemption,  by  which  the  mortgagor  was  given 
days  of  grace  which  could  be  terminated  at  a  definite  time  by  another  inven- 
tion of  equity  courts,  a  bill  to  "foreclose"  the  equity  of  redemption  within 
a  definite  time,  say  a  year,  after  which  all  estate  or  interest  of  the  mortgagor 
was  ended  or  closed. 

Section  187.  Because  there  was  no  court  of  equity  in  Penna.  (except 
Keith's  Court  which  lasted  from  1720  to  1736  and  except  in  so  far  as  limited 
equity  jursidiction  was  conferred  by  the  Constitution  of  1776  and  the  Act 
of  1836  and  its  supplements)  and  because  the  equity  of  redemption  was  rec- 
ognized here,  the  Act  of  1705,  Pur.,  under  "Deeds  and  Mortgages,"  page 
1 194,  provided  for  a  method  of  foreclosure  by  writ  of  scire  f acids. 

Section  188.  Here  we  regarded  a  mortgage  as  a  quasi  record.  Scire 
facias  is  a  proceeding  founded  upon  some  matter  of  record,  as  a  judgment 
or  recognizance,  or  upon  a  quasi  record,  such  as  a  mortgage,  requiring  the 
person  against  whom  it  issues  to  show  cause  why  the  plaintiff  should  not 
have  advantage  of  such  record,  mortgage  or  lien. 
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Section  189.  If  the  mortgagor  can  not  "show  cause**  why  the  mort- 
gagee should  not  have  advantage  of  his  mortgage  the  latter  will  be  entitled 
to  judgment  after  which  the  land  may  be  sold  by  the  sheriff  upon  a  writ  of 
levari  facias.  The  purchaser  at  such  sheriff's  sale,  whether  the  mortgagee 
or  some  third  person,  shall  take  the  land  "clearly  discharged  and  freed  from 
all  equity  and  benefit  of  redemption."  The  proceeds  of  the  sale  will  be 
distributed  to  pay  costs,  taxes,  prior  encumbrances  and  the  principal  and 
mterest  of  the  mortgage  debt.  If  there  is  a  surplus  it  will  go  to  the  mort- 
gagor but  if  there  is  a  deficit  the  mortgage  debt  will  remain  pro  tanto  the 
personal  obligation  of  the  mortgagor.  Mortgages  usually  authorize  the  col- 
lection of  an  attorney's  fee  of  2%  or  5%  for  the  mortgagee's  attorney  in  the 
event  that  foreclosure  becomes  necessary:  Cunningham  vs,  McCready,  219 
Pa.,  594. 

Section  190.     To  afford  the  mortgagor  his  equity  of  redemption,  the  .^  pImJ    ^ 

Act  of  1705  authorizes  the  writ  of  scire  facias  to  isj^ue  "at  any  time  after  ultv^    ^r^ 

the  expiration  of  twelve  months  next  ensuing  the  la^t  day  wherein  the  said  TTX^  I  ^ 

mortgage  money  ought  to  be  paid."    "Tight"  mortgages  authorize  the  issu-  O-Co-    ^^^ 

ance  oi  scire  facias  after  thirty  days  from  default  or  sometimes  forthwith  ^fio^^   * 

and  such  a  waiver  of  the  twelve  months'  period  is  valid :    Ruling  vs.  Drexel,  ^t!^Pu^^^^  ' 

7  Watts,  126  (1836).    Upon  "common"  mortgages  the  mortgagee  must  wait  c^aJiJtP^^ 
twelve  months,  but  such  mortgages  are  uncommon  in  practice.                     {Waa^^^v^^  yvAtA^ 

Section  191.  It  is  said  that  ejectment  is  an  alternative  to  scire  facias  iJU^^  H^ 
to  foreclose  a  mortgage  but  (while  ejectment  does  lie  at  the  suit  of  the  mort- 
gagee to  secure  possession  of  the  premises  upon  default)  the  mortgagee  who 
secures  possession  in  this  way  must  account  for  the  rents,  issues  and  profits 
in  liquidation  and  redemption  of  the  mortgage  debt  and  must  hold  the  land 
subject  to  the  equity  of  redemption  in  the  mortgagor:  Smith  vs.  Shtder,  12 
S.  &  R.,  240;  Mellon  vs.  Lemmon,  iii  Vz^6.        f^.h  I 

Section  192.  In  Penna.  equity  has  no  jurisdiction  to  foreclose  mort- 
gages except  under  the  Acts  of  1876  and  i§77,  Purdon  under  "Equity," 
page  1418,  which  authorize  equitable  foreclosure  of  corporate  mortgages 
given  by  railroad  or  other  corporations  to  trustees  to  secure  bond  issues.  An 
Act  of  1862  giving  the  Supreme  Court  original  jurisdiction  in  such  cases  is 
no  longer  in  force,  since  the  Constitution  of  1874. 

Section  193.  The  power  in  the  mortgagee  to  sell  the  premises  upon 
default  expressly  given  in  the  mortgage  is  common  in  England  and  some 
states  but  was  (i860)  unknown  in  Penna.  "until  within  the  last  few  years 
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corporation  mortgages  have  become  a  common  mode  of  creating  marketable 
securities  for  raising  loans."  This  power  of  sale  is  "to  be  strictly  pursued 
in  all  essential  particulars,  and  when  it  is,  the  sale  that  is  made  in  pursuance 
of  it,  is  virtually  a  foreclosure  of  the  mortgagor's  equity  of  redemption": 
Bradley  vs.  Chester  Valley  R.  R.  Co.,  36  Pa.,  141,  151  (i860). 

Section  194.  In  addition  to  his  remedy  by  foreclosure  the  mortgagee 
may  bring  suit  in  assumpsit  against  the  mortgagor  upon  the  latter's  bond: 
Mollenauer  vs  Smith,  gi  Superior.  517  (The  personal  liability  of  the  mort- 
gagor upon  the  bond  may  remain  notwithstanding  the  purchase  of  the  land 
by  the  mortgagee  at  a  sheriff's  sale  by  him  for  costs — ^he  may  have  the  land 
and  still  claim  the  unsatisfied  balance  upon  the  bond).  Frequently  such  bonds 
contain  warrant  of  attorney  by  which  the  mortgagor  or  obligor  authorizes 
any  attorney  to  appear  for  him  after  default  and  to  confess  judgment.  Such 
a  confession  of  judgment  is  entered  in  the  D.  S.  B. — debitum  sine  breve- \r-^^* 
docket  and  has  the  effect  of  a  judgment  in  a  suit  in  assumpsit  in  so  far  as  the 
plaintiff  may  issue  execution  and  sell  any  assets  of  the  defendant — the  plain- 
tiff is  not  limited  to  the  asset  of  the  mortgaged  premises.  As  to  other  than  the 
m.ortgaged  premises  a  judgment  upon  the  bond  takes  effect  from  the  date  of 
the  judgment  entry,  but  as  to  the  mortgaged  premises  the  judgment  relates 
back  to  the  date  of  the  mortgage.  A  sale  of  the  premises  on  such  judgment 
"effects  a  virtual  foreclosure  of  the  mortgage,  extinguishes  the  equity  of  re- 
demption in  the  mortgagor,  transfers  the  legal  estate  still  in  him  and  divests 
the  lien  of  the  mortgage":  Morris  7's.  Campbell,  186  Pa.,  589.  If  judg- 
ment is  entered  upon  the  bond  there  may  be  difficulty  in  proving  at  a  future 
date  that  that  particular  bond  accompanied  or  was  secured  by  a  particular 
mortgage.  In  Philadelphia  a  few  trust  companies  follow  a  wise  practice  of 
having  the  bond  and  mortgage  on  one  large  folded  sheet  of  paper.  It  is  then 
easier  to  prove  that  the  bond  accompanied  the  mortgage.  Another  benefit 
from  the  practice  may  be  noted  by  comparing  Sec.  181,  supra.  If  the  mort- 
gaged premises  have  little  value  it  will  be  better  for  a  mortgagee  to  look  to 
the  personal  obligation  of  the  mortgagor,  expressed  in  the  bond,  and  sell 
any  other  assets  available  after  securing  a  judgment,  by  suit  or  by  confu- 
sion, on  the  bond. 

Section  195.  If  the  mortgagor  in  possession  attempts  to  "waste" 
the  premises  so  as  to  impair  the  security  the  mortgagee  may  have  a  writ  of 
estrepement,  which  is  in  the  nature  of  an  injunction,  by  the  terms  of  the 
Act  of  1822,  Pur.  under  "Waste,"  page  5059,  or  the  Act  of  1850,  Pur.,  5063. 
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Chattel  and  Corporate  Mortgages. 

Section  196.  Many  states,  such  as  New  York,  authorize  chattel  mort- 
gages which  are  informally  recorded  in  the  office  of  the  town  clerk.  In  Penna. 
chattel  mortgages  have  not  been  favored.  "The  law  abhors  secret  liens'' 
and  it  is  regarded  as  tmfair  that  the  creditors  of,  or  purchasers  from,  a  man 
who  has  possession  of  valuable  chattels  should  be  postponed  to  the  mort- 
gagees of  such  chattels  who  allowed  the  borrower  to  have  "the  indicia  of 
ownership" — ^possession.  If  a  borrower  pledges  his  watch  the  pledgee  or 
pawnbroker  has  possession  of  the  pledge  but  the  idea  of  a  chattel  mortgage 
is  that  the  borrower  should  retain  possession  of  the  mortgaged  chattel.  As 
between  the  immediate  parties  there  is  no  objection  to  the  mortgage  of  a 
chattel,  say  a  horse,  of  which  the  mortgagor  retains  possession,  but  if  the 
rights  of  third  parties,  purchasers  or  creditors,  intervene  chattel  mortgages 
are  not  valid  in  Penna.  unless  expressly  authorized  by  one  of  the  statutes 
and  then  only  upon  strict  compliance  with  the  formalities :  Bank  vs.  Motor 
Car  Co.,  235  Pa.,  194. 

Section  197.  The  Act  of  1855,  Pur.  under  "Deeds  and  Mortgages," 
page  1200,  authorizes  the  mortgaging  of  a  leasehold  by  the  lessee  with  like 
effect  "as  in  the  case  of  the  mortgaging  of  a  freehold  interest  and  title"  as 
to  lien,  recording,  foreclosure,  etc.  These  have  not  the  incidents  of  usual 
chattel  mortgages  although  the  lessee's  interest  in  the  lease  is  a  mere  chattel. 

Section  198.  The  Acts  of  1876  and  1891,  Pur.,  1201  et  seq.,  authorize 
chattel  mortgages  of  saw-logs,  hewn  timber,  petroleum,  iron-ore,  pig-iron, 
bloom?,  ingots,  boilers,  well  supplies,  slate,  cement,  etc.,  for  a  sum  not  less 
than  $100,  or  $500  in  certain  instances,  by  an  instrument  drawn  in  a  pre- 
scribed manner  and  recorded  and  indexed  in  a  "Chattel  Mortgage  Index 
Book."  They  must  be  renewed  of  record  to  be  valid  for  more  than  i  year 
(3  months  in  some  cases).  After  default  the  mortgagee  may  foreclose  by 
sale  at  public  auction  upon  giving  notice  to  the  mortgagor  and  by  public  ad- 
vertisements for  ten  days.  The  mortgagor  may  redeem  the  property  "at  any 
time  before  the  property  is  sold,  by  the  pa)rment  of  the  debt  with  interest 
and  cost." 

Section  igg.  Corporate  mortgages  given  to  secure  issues  of  bonds  are 
not  "chattel  mortgages"  in  the  sense  that  they  must  be  recorded  as  the  Acts 
of  1876  and  1891  require.  They  are  recorded  as  mortgages  of  real  estate 
are  recorded  and  are  valid  as  to  real  estate,  personal  property  and  assets  then 
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owned  or  thereafter  acquired.  A  railroad  desiring  to  borrow  money  will 
mortgage  to  individual  trustees  or  a  trust  company  "all  the  railroad,  cor- 
pt)rate  right,  tolls,  franchises,  together  with  the  lands,  depots,  locomotives, 
engines,  cars  and  all  other  real  or  personal  property  which  said  company  has 
acquired,  or  may  hereafter  acquire"  in  trust  for  the  holders  of  the  bonds 
issued  in  a  certain  amount,  certain  denominations  and  payable  at  a  certain 
time  with  coupons  attached  to  represent  interest  payable  semi-annually. 
While  a  farmer  could  not  give  a  valid  mortgage  of  his  land,  cattle,  wagons, 
etc.,  so  as  to  give  the  mortgagee  superior  right  to  the  cattle,  wagons,  etc., 
over  a  subsequent  creditor,  yet  railroad  corporations  may  make  valid  mort- 
gages of  real  and  personal  estate.  Read  the  Supreme  Court  Examiners'  case 
of  Philadelphia.  W,  &  B.  R,  R.  vs.  Woelpper,  64  Pa.,  .^66.  A  good  example 
of  a  sample  form  of  corporation  mortgage  or  "deed  of  trust  to  secure  bond- 
holders" is  found  in  Bradley  vs,  Chester  Valley  R.  R,,  36  Pa.,  141.  These 
corporate  mortgages  may  be  foreclosed  in  the  way  mentioned  in  this  last 
case  or  by  the  way  provided  in  the  Acts  of  1876  and  1877  already  mentioned. 
Compare  Baker  vs.  Paper  Co.,  21  Dist.  R.,  113,  distinguishing  private  and 
quasi-public  corporations.  .^      ^       ,        ^    r  ^  A.      ?  cy  /^ 
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/yn^uu^^^^^  Building  and  Loan  Associations. 


Section  200.  Larger  property  owners  desiring  to  borrow  money  on 
the  security  of  a  mortgage  are  frequently  compelled  to  pay  commissions, 
sometimes  bonuses,  the  price  of  a  title  examination  or  title  insurance,  in  addi- 
tion to  interest,  if  they  desire  to  borrow  money  from  trust  companies  or  in- 
dividuals who  make  a  practice  of  lending  money  on  mortgage  security.  Small 
property  owners  find  difficulty  in  securing  loans  on  a  lot  worth,  say,  $500, 
unless  they  pay  for  title  examination,  commission,  etc.,  a  sum  too  greatly  out 
of  proportion  to  the  amount  they  can  borrow.  Building  associations  are 
devised  to  assist  small  property  owners  in  raising  enough  money  to  improve 
their  lots,  and  to  enable  them  to  make  small  payments,  usually  in  weekly  in- 
stallments. 

Section  201.  The  history  of  such  associations  will  be  found  in  the 
text  books:  Endlich  on  Building  Associations,  and  Thompson  on  Building 
Associations.  Cook  vs.  Equitable  Building  Association,  104  Ga.,  814  gives 
a  brief  outline  of  the  development  of  these  associations  in  Great  Britain  from 
about  x8oo,  and  their  introduction  in  this  country  about  1830.    The  history 

76 


Digitized  by 


Google 


Digitized  by 


Google 


will  be  found  in  a  less  complete  forni  in  an  opinion  by  Judge  Allison  in  Link 
vs.  Gcrmantown  Association,  89  Pa.,  15,  and  in  an  opinion  by  Justice  Clarke 
in  Allbright  vs.  Lafayette  Building  &  Savings  Association,  102  Pa.,  411. 
See  also  Winn  vs.  Assn.,  20  Dist.  R.,  625. 

There  are  numerous  Acts  of  the  Pennsylvania  Legislature  found  in  Pur- 
don  under  the  heading  "Building  Associations." 

Section  202.  In  a  general  way,  these  associations  authorize  a  number 
of  individuals  to  agree  to  subscribe  for  stock,  which  is  paid  for  by  weekly 
installments.  If  a  member  fails  to  pay  an  installment  when  due,  or  otherwise 
violates  his  agreement  and  the  by-laws,  he  may  be  fined.  When  enough  has 
been  accumulated  in  the  treasury,  members  may  bid  upon  a  competitive  basis 
for  the  privilege  of  borrowing  a  certain  amount  available  in  the  treasury. 
The  amount  bid  is  regarded  as  a  bonus  for  the  privilege  which  the  success- 
ful bidder  secures  of  borrowing  association  funds.  But  he  is  obliged  to  give 
a  proper  mortgage  upon  his  real  estate,  and  to  deposit  his  fully  paid,  or  part 
paid,  stock  as  collateral  security.  By  the  terms  of  his  bond  and  mortgage, 
he  obligates  himself  to  pay  any  unpaid  installments  and  to  pay  interest  on  the 
amount  borrowed,  usually  weekly  installments. 

Section  203.  Many  of  these  organizations  are  called  "terminating" 
associations,  by  which  is  meant  that  when  all  of  the  stock  has  been  fully  paid 
for  by  the  subscribers,  and  the  surplus  resulting  from  bonuses,  fines,  etc.,  is 
large  enough  to  justify  dividends,  paid  to  non-borrowing  members,  and  cred- 
ited to  borrowing  members,  the  association  may  be  wound  up  and  the  assets 
distributed  among  the  members.  Sometimes  associations  are  formed  on  the 
serial  basis  and  stock  is  issued  in  a  subsequent  series  after  a  prior  series  has 
been  fully  paid  for.  In  some  states,  the  law  authorizes  permanent  associa- 
tions, which  justify  the  perpetual  carrying  on  of  the  scheme  as  new  members 
may  come  in  and  as  old  members  may  retire. 

Section  204.  Judge  Allison  says  that  the  Legislature  has  constantly 
endeavored  to  justify  the  management  of  these  associations  so  that  they  may 
collect  usury  in  the  form  of  bonuses ;  while  the  courts  for  a  great  many  years 
have  attempted  to  prevent  such  attempted  legitimated  usury. 

It  is  sometimes  said  that  building  associations  are  orgniazed  for  the  bene- 
fit of  attorneys  who  desire  to  have  the  remuneration  for  the  title  examina- 
tions, foreclosure  commissions,  etc.,  rather  than  with  the  idea  of  assisting 
fnigal  home-builders. 
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ESTATES  IN  EXPECTANCY,  IN  REMAINDER  OR  REVERSION. 

Section  205.  Estates  in  possession  are  called  executed  because  a  pres- 
ent enjoyable  interest  passes  to  and  resides  in  the  tenant  or  owner. 

Section  206.  An  estate  in  remainder  is  one  limited  to  take  effect  and 
be  enjoyed  after  another  estate  is  determined.  "A  remainder  is  a  remnant  of 
an  estate  in  land,  depending  upon  a  particular  prior  estate,  created  at  the  same 
time,  and  by  the  same  instrument,  and  limited  to  arise  immediately  on  the 
determination  of  that  estate,  and  not  in  abridgement  of  it."  4  Kent's  Comm.  ; 
16  Cyc.  648.  The  estate  must  vest  immediately  but  the  enjoyment  of  the 
"remainder"  is  postponed  until  a  "particular  estate"  has  terminated.  If  land 
is  conveyed  to  A.  for  life  then  to  B.  and  his  heirs,  A.  has  the  particular 
estate  and  B.  a  remainder  in  fee. 

Section  207.    The  rules  of  the  common  law  were : 

1.  There  must  necessarily  be  some  particular  estate  precedent  to  the 
estate  in  remainder. 

2.  The  remainder  must  commence  or  pass  out  of  the  grantor  at  the 
time  of  the  creation  of  the  particular  estate. 

3.  The  remainder  must  vest  in  the  grantee  during  the  continuance  of 
the  particular  estate,  or  eo  instanti  that  it  determines. 

Section  208.  A  vested  remainder  isone  so  limited  that  if  the  particu- 
lar estate  were  now  to  come  to  an  end  some  certain  person  would  be  entitled 
toThe  immediate  enjoyment.  The  remainderman  has^a-present  riglit  to  future 
enjoyment  though  that  enjoyment  may  be  prevented  by  his  death  before  that 
of  the  holder  of  the  particular  estate  or  may  in  some  other  way  be  defeated. 
If  land  is  given  to  A.  for  life  then  to  B.  in  fee  the  remainder  is  vested,  for 
upon  A.'s  death  the  land  will  be  enjoyed  by  B.,  if  living,  or  his  heirs,  if  dead. 
Sometimes  the  remainder  will  vest  in  a  class,  as  a  man's  children,  and  the 
remainder  will  then  be  subject  to  opening  to  let  in  after  bom  children  so  that 
the  vesting  may  be  in  B.  and  C.  and  upon  the  birth  of  a  brother  D.  the  estate 
would  vest  in  B.,  C.  and  D. :  Afjnf^inff^i^^^  patdorff,  5  Pa.,  503.  If  land  is 
given  to  A.  for  life  and  at  his  death  to  his  children,  the  remainder  is  con- 
tingent if  A.  is  childless  at  the  time  of  the  gift.  The  birth  of  a  child  to  A. 
will  make  the  remainder  vested,  subject  to  opening  in  favor  of  after  born 
children:  Anthracite  Savings  Bank  vs.  Lees,  176  Pa.,  402.  A  gift  of  land  )  . 
to  "Sarah  Jane  Hague  and  her  children,"  will  in  Pennsylvania  (the  rule  A' ^*''  , 
is  otherwise  in  many  jurisdictions  and  was  different  in  an  earlier  Pennsyl-    '//^<  /  i 
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vania  case,  now  overruled)  give  Sarah  a  life  estate  with  a  vested  remainder 

to  her  children  as  a  class  and  a  child  born  after  the  testator's  death  and  before 

Sarah's  would  share  in  the  "opened  up"  vested  remainder :  Hague  fl|.  Hague, 

i6i  Pa.,  643.     The  interests  of  vested  remainderman  which  wijl  q2en_up_to       y4-iA>-wt.^  / 

let  in  afterbom  children  may  be  sold  by  order  of  the  court  under  the  author-^ 

ity  of  the  so-called  Judge  Shafer  Amendment^of  £§92,  Pur.,  4010,  4014,  to     ^  :t  r  /?      / 

the  Price  Act  of  1853.    The  rule  before  then  was  that  a  Price  Act  court  sale  ^^  -  . 

could  not  be  made  of  any  vested  remainder:  Anthracite  Savings  Bank  vs.  .        ^. 


Lees,  176  Pa.,  402,  (1896).    Compare  Sec.  494,  post.  •  - 

Section  209.     The  law  prefers  absolute  estates  in  possession  so  that  a  ^^  -^-^-r— i^^ 

grant  to  A.  for  life,  and  after  his  death,  then  to  his  heirs,  while  seeming 
to  create  a  remainder  following  a  particular  estate,  is  construed  to  confer  an  Ji^o  k  \H  i 
absolute  estate  in  fee  simple  upon  A.  The  principle  by  which  this  is  so  con-  ^pOPojMJLt  Cn 
strued  is  known  as  the  RULE  IN  SHELLEY'S  CASE.  Shelley's  Case, 
reported  in  i  Coke  Reports,  94,  is  celebrated  not  because  of  what  the  court 
decided  but  because  the  Rule  was  there  stated,  page  104  of  the  Report,  by 
defendant's  Counsel,  Popham,  Cowper  and  Coke.    The  Rule  is : 

"Wherever  the  ancestor  takes  an  estate  of  freehold,  and  a  re^        k^^i^   Cm^  cx 
mainder  is  thereon  limited  in  the  same  conveyance,  to  his  heirs,       c-^^>/i^^^i  ,.JL    , 
or  to  the  heirs  of  his  body,  either  mediately  or  immediately,  *the        fc<^t.X.  c  t/  rx/     ' 
heirs'  are  words  of  limitation,  and  not  words  of  purchase."  "^^  ^  '^ '  >^-^^ 

Section  210.     If  the  word  "heirs"  should  be  construed  as  a  word  of 
purchase,  the  heirs  of  A.,  in  the  example  above  given,  would  take,  by  the  con- 
veyance, deed  or  will,  a  vested  remainder  following  A.'s  life  estate.    Words 
of  limitation  limit  or  define  the  estate  and  a  conveyance  of  land  to  "A.  and    jt^^uAfr-  ^.**      •  ' 
his  heirs"  defines  A.'s  estate  as  a  fee  simple  absolute  because  the  words  "arid  '^^  ,         '/    -/t 
his  heirs"  are  words  of  limitation.    The  Rule  says  that  if  a  conveyance  is  to    f.^^^.-      ^  ^ 
"A.  for  life  and  after  his  death,  then  to  his  heirs"  the  law  will  construe  it  as     /  ^<  v.  -^  -  * 
though  the  words  were  to  "A.  and  his  heirs."    If  the  conveyance  is  to  "A.  for    ^£P  q^  .  /  ,\, 
life,  and  after  his  death,  then  to  his  children"  the  Rule  will  not  usually  apply     /  .y 
and  A.'s  children  will  take,  as  purchasers,  the  remainder  upon  the  termination 
of  A.'s  life  estate:    <^i/fftf|>'c  ^pp^q^^  XI  P^"  9«  Shields  vs,  Aitken,  236  Pa., 
6.    The  Rule  has  been  abolished  by  statute  in  Maine,  Massachusetts,  Con- 
necticut, New  York,  Missouri,  Michigan,  Virginia  and  several  other  states, 
probably  because  it  has  been  thought  that  the  Rule  defeats  in  most  cases 
the  will  and  intention  of  the  grantor  or  testator.    Chief  Justice  Gibson  say^ 
that  the  objections  to  the  Rule  are  unfair,  and  reasons  that  the  law  of  mod- 
ern times  is  opposed  to  the  fettering  of  estates  so  as  to  make  them  unmar- 
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ketable  and  beyond  the  reach  of  a  man's  creditors :  Hileman  vs,  Bouslaugh, 
13  Pa.,  344.  The  Rule  is  not  one  for  arriving  at  the  intention  of  the  grantor 
or  testator,  for,  if  he  used  the  words  or  their  equivalent  the  law  will  declare 
the  result  irrespective  of  his  intention  even  though  he  expresses  a  contrary 
intention  of  result:  Doebler's  Appeal,  64  Pa.,  9.  The  courts  have  diffi- 
culty in  determining  whether  a  testator  may  have  meant  certain  words  such  as 
"issue,"  etc.,  to  be  equivalent  to  "heirs"  but  when  the  proper  words  are  used 
the  Rule  applies:  Keppner  vs.  Laverty,  70  Pa.,  70;  Stout  vs.  Good,  245  Pa., 
383.  The  Rule  does  not  apply  if  the  estate  in  the  first  taker  is  an  equitable 
estate  and  that  in  his  "heirs"  is  a  legal  one.  The  distinction  between  legal 
and  equitable  estates  and  the  effect  of  the  Statute  of  Uses  will  be  considered 
later  on:    Sec.  265,  post.    See  Rife  vs,  Geyer,  59  Pa.,  393.  &Ca  .  '5. 

Section  211.  The  importance  of  a  knowledge  of  the  Rule  and  its  appli- 
cation is  shown  in  a  case  in  which  a  title  examiner  was  held  liable  in  dam- 
ages for  a  failure  to  see  and  apply  the  Rule.  An  attorney  is  liable  for  negli- 
gence or  for  lack  of  the  professional  knowledge  which  he  represents  he  has 
as  a  physician  is  liable  for  malpractice.  See  Bodine  vs,  Wayne  Title  Co., 
33  Superior,  68;Foehrenbach  vs.  Title  Co,,  217  Pa.,  331,  Sec.  529,  post. 

Section  212.  A  contingent  remainder  is  one  limited  to  take  effect, 
either  to  a  dubious  and  uncertain  person,  or  upon  a  dubious  and  uncertain 
event;  so  that  the  particular  estate  may  chance  to  be  determined,  and  the 
remainder  never  take  effect. 

When  the  person  becomes  certain  or  the  event  certain  the  remainder  that 
was  contingent  bgcomes  vested.  jJntil  it  vests  it  is  more  than  a  mere  expec- 
tancy or  hope  entertained  by  an  heir  apparent. 

The  law  will  favor  a  vested  to  a  contingent  remainder :  Manderson  vs, 
Lukens,  23  Pa.,  31. 

Section  213.  By  the  common  law  livery  of  seisin  was  necessary  to 
convey  a  freehold  estate  in  remainder  and  if  this  was  a  vested  remainder  the 
owner  of  the  particular  estate,  even  though  a  tenant  for  years,  could  as  bailiff 
for  the  remainderman  accept  livery  of  seisin,  but  it  was  necessary  that  the 
particular  estate  be  a  freehold,  as  a  life  estate,  if  the  remainder  was  contingent 
for  then  the  tenant  might  take  the  seisin  for  the  person  that  may  become 
entitled  in  remainder.  The  termination  of  a  particular  estate  by  its  own 
limitation  or  otherwise  justified  the  immediate  commencement  of  a  vested 
remainder — ,  the  remainder  could  be  "accelerated" — ^but  if  the  remainder  was 
contingent  the  termination  of  the  particular  estate  before  the  remainder  was 
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ripe  would  destroy  the  contingent  estate  and  this  even  though  the  particular 
_  estate  was  prematurely  terminated  by  fraud  and  collusion  for  the  purpose 

Km  i/^A^  \^  of  defeating  the  remainder :  Harrar's  Est.,  244  Pa.,  542 ;  Dunwoodie  vs. 
y^c^  C-i^^^^y^^cd,  3  S.  &  R.,  435,  ^^^  see  the  Supreme  Court  Examiners'  case  of  Lyle  vs. 
"^ —  ^^^  Richards,  ^  S.  &  R.,  322.  In  Derbyshire's  Est.,  239  Pa.,  389,  repeating  the 
^^^"^^j^Z^  C  ruling  upon  the  same  will  in  BiddWs  Appeal,  99  Pa.,  525,  it  was  held  that 

i.it  ^  there  could  be  no  acceleration  of  a  remainder  to  a  charity  which  was  to  fol- 

low a  particular  estate  created  by  a  will,  even  with  the  consent  of  the  life 
tenant  who  enjoys  the  particular  estate.  The  apparent  intention  of  the  tes- 
tator, that  the  charity  is  not  to  be  benefited  until  a  specified  time,  is  to  be 
respected.  The  contingent  remainder  could  be  defeated  by  a  common  re- 
covery suffered,  as  explained  in  the  last  two  cited  cases,  by  the  owner  of  the 
particular  estate.  Common  recoveries  are  obsolete  and  it  is  to  be  doubted 
if  a  contingent  remainder  could  be  defeated  today.  A  sale  of  land  by  a  par- 
ticular tenant  will  convey  nothing  more  than  he  has. 

Section  214.  To  sell  land  subject  to  a  contingent  remainder  so  as  to 
give  the  purchaser  a  good  title,  a  Price  Act  sale  should  be  resorted  to  and 
the  court  will  substitute  the  proceeds  of  the  sale  for  the  land  and  the  fund 
will  remain  subject  to  the  interests  present  and  future  of  the  particular  estate 
and  the  remainder :  Pur.,  4025.  It  is  stated  in  the  text  books  that  although 
a  vested  remainderman  may  join  with  the  particular  tenant  in  a  deed  to  a 
third  person  who  would  take  a  fee  simple  absolute  estate  yet  a  contingent 
remainderman  or  all  possible  contingent  remaindermen  could  not  during  the 
existence  of  the  particular  estate  convey  anything.  Our  Supreme  Court  said : 
**without  inquiring  as  to  the  present  status  of  the  law  elsewhere,  it  may  be 
confidently  asserted  that  in  this  State  a  person,  sui  juris,  owning  a  contingent 
remainder  in  land,  or  in  personal  property,  may  sell  the  same" :  Whelen  vs. 
Phillips,  151  Pa.,  312;  Richardson's  Estate,  236  Pa.,  136.  This  former  case 
has  been  criticised  with  the  assertion  that  the  cases  cited  do  not  justify  the 
"confident  assertion" :  16  Cyc,  653.  The  more  general  rule  is  that  a  con- 
tingent remainderman  will  be  estopped  from  claiming  against  his  grantee 
when  the  estate  subsequently  falls  in  or  vests  in  remainder:  Stewart  vs. 
Neely,  139  Pa.,  309.  See  Sec.  453,  post.  The  cautious  conveyancer  will 
insist  upon  a  Price  Act  deed :    Sec.  494,  post. 

Section  215.  A  contingent  remainderman  before  the  vesting  of  the 
remainder  could  not  by  the  common  law  redress  waste  or  injury  to  the  land 
because  he  had  no  vested  interest:  Sager  vs.  Galloway,  113  Pa.,  500.  But 
the  Act  of  1891,  Pur.,  5062,  authorizes  suits  at  law  or  in  equity  by  such 
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plaintiffs.  Compare  Act  of  1869,  Purd.,  1138,  pi.  222,  as  explained  in  Wag- 
ener*s  Est,,  I9#  Pa.,  513,  relating  to  contingent  interests  in  personalty — a 
contingent  remainderman  may  compel  an  accounting  because  the  Act  so  pro- 
vides.   The  Act  does  not  apply  to  real  estate. 

Section  216.  A  remainder  cannot  be  limited  so  as  to  take  effect  after 
a  fee  simple  but  fees  may  be  by  way  of  remainder  as  substitutes  or  alter- 
natives, one  for  the  other.  In  a  leading  case,  Dunwoodie  vs.  Reed,  3  |.  &  R.. 
435>  the  testator  gave  land  to  his  daughter  "J^*^^  during  her  natural  life  and 
at  her  decease  unto  her  male  heir,  viz.  John,  if  alive  at  her  death,  to  him  and 
to  his  heirs  forever,  otherwise  unto  her  (Jane's)  next  male  heir,  and  John 
or  whosoever  shall  live  to  come  into  the  estate  shall  pay  200  pounds  to  the 
other  children  of  Jane."  The  will  presents  a  contingency  with  a  double 
aspect  to  be  ascertained  immediately  on  the  death  of  Jane.  At  that  moment 
an  estate  in  fee  was  to  vest  in' somebody;  in  John,  if  living,  but  if  not,  in 
the  next  male  heir  of  Jane.  There  was  no  limitation,  therefore,  of  a  fee  after 
a  fee,  but  a  limitation  of  only  one  indefeasible  estate  in  fee.  See  also  IVaddell 
vs.  Rat  tew,  5  Rawle,  231. 

Section  217.  An  executory  dez^ise  of  lands  is  such  a  disposition  of 
them  by  will,  that  thereby  no  estate  vests  at  the  death  of  the  devisor,  but  only 
on  some  future  contingency. 

Section  218.  Because  testators  are  frequently  inops  consilii  executory 
devisees  are  not  hedged  about  so  much  as  remainders.  First.  An  executory 
devise  needs  no  particular  estate  to  support  it  and  the  enjoyment  will  con- 
tinue in  the  heirs  of  the  testator  until  the  contingency  occurs.  Wills  were 
first  allowed  (32  Henry  VIII,  1541)  after  the  supposed  importance  of  livery 
of  seisin  had  lessened  and  one  of  the  chief  reasons  why  a  remainder  had  to 
be  supported  by  a  particular  estate  was  that  livery  of  seisin  was  thought 
important.  Second.  By  an  executory  devise  a  fee  simple,  or  other  less 
estate  might  might  be  limited  after  a  fee  simple  as  where  an  estate  is  given 
to  A.  and  his  heirs,  but  if  he  dies  before  the  age  of  21,  then  to  B.  and  his 
heirs:  Nicholson  vs.  Settle,  57  Pa.,  384.  This,  however,  is  much  like  the 
remainder  or  "contingency  with  a  double  aspect"  described  in  Dunwoodie 
vs.  Reed,  3  S.  &  R.,  435.  Compare  Wall  vs,  Maguire,  24  Pa.,  248,  for  an 
illustration  of  a  "cross  remainder."  Third.  By  an  executory  devise  a  re- 
mainder may  be  limited  to  a  chattel  interest  after  a  particular  estate  for  life. 

Frequently  a  life  tenant  has  the  "power  of  consumption"  and  the  re- 
mainderman will  take  simply  the  unconsumed  balance  of  the  estate.     A  man 
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may,  by  his  will,  give  real  estate  to  his  wife  "to  have,  use  and  enjoy  the  same 
in  like  manner  as  I  myself  could  do  if  living''  and  then  provide  that  what- 
ever remained  unexpended  or  unconsumed  should  go  to  his  son  or  children. 
The  wife  could  sell  a  fee  simple  but  she  may  not  will  or  devise  the  unconsumed  / 
balance  which  must  pass  to  the  son  or  children  by  the  father's  will :  Fassitt 
vs.  Seip,  240  Pa.,  406;  Bailey  vs.  P.  C.  C.  &  St.  L.  Ry.  Co.,  208  Pa.,  45.  :i  a 
The  general  rule  is  that  a  gift  of  personal  property  for  life  without  a  gift    7  //-^^^J-o^vo 

over  passes  the  personal  estate  absolutely.    Life  estates  in  personalty  are  not J 

favored :    Roger's  Estate,  245  Pa.,  206. 

Contingent  remainders  are  preferred  in  law  to  executory  devises,  vested 
remainders  to  contingent,  and  absolute  estates  to  vested  remainders. 

Section  219.  The  Rule  against  Perpetuities  applies  to  contingent  re- 
mainders  and  to  executoi-y  devises.  This  Rule  provides  that  no  will  or  con- 
veyance  snail  operate  to  vest  an  estate  at  a  period  more  remote  than  during 
a  life  or  lives  in  being  at  the  date  of  the  testator's  death,  or  of  the  instru- 
ment, and  twenty-one  years.  If  a  remainder  is  vested  this  period  may  be 
exceeded  but  if  by  possibility  the  vesting  may  be  postponed  to  a  period  beyond 
the  limit  the  Rule  applies  and  the  remainder  or  executory  devise  will  be  void.  ^  -<  /^.c  ^ 
See  Kountz's  Est.,  213  Pa.,  391,  where  th^re.  was  the  important  question  to  ,- .  , 
BcuJo^  ^  TkcuV:  decide  whether  an  estate  was  vested  or  contingent.     It  was  not  to  be  dis-     Hyt* 

D    *  u.  ^  tributed  or  to  vest  until  all  the  testator's  children  were  dead  and  until  ten     '-U.y-aJ     ^  • 
^  "^  years  after  the  youngest  grandchild  attained  the  age  of  21  years.    In  Dono- 

hue  vs.  McNichol,  61  Pa.,  73,  Justice  Williams  held  void  for  remoteness  an 
<"  executory  devise  because  a  will  devised  an  estate  to  John  for  life  (he  being 

'^7        ^  unmarried)  remainder  to  his  issue  for  life,  and  after  the  death  of  such  issue, 

J?    A  N  ^^"  ^^  *^  testator's  own  heirs.    A  gift  to  a  charity  is  not  within  the  Rule:  Sn'  1^^  ^^  ^' 

*      J\  Act  of  1889,  Pur.,  under  "Charities,"  page  593.    A  reversion,  or  "possibility 

♦^  of  reverter,"  after  a  base  fee  is  not  within  the  Rule  against  Perpetuities: 

Penna.  Horticultural  Society  vs.  Craig,  240  Pa.,  137.    ># 

Section  220.     The  Rule  against  Accumulations  is  somewhat  in  line 

i  ■^"'^'*^  ^iir*'^^;*^    with  the  Rule  against  Perpetuities  and  is  mentioned  now  because  of  the  an-  q^  +  iLvJUx 

a.^Jl^i!t^    aJogy-     The  Act  of  1853.  Sec.  9.  Pur.  under  "Real  Estate,"  page  4036,  j^^;^;^^^^ 

^^  A.4f  .^.-M-^            provides  that  no  rents,  issues  and  profits  shall  be  wholly  or  partly  accumulated  cU^^c^^^C^ 
£:i^A.7<.c^^  ^*^      fo^  ^  period  longer  than  the  life  of  the  grantor  or  settler  and  during  the 

J^^tnKT^.  i,^.  ^  minority  of  tfag  p<*r5;nT>  who  is  to  en jov  the  accumulation :    Washington  Est.,  m 

^*-  4^  14^  /»£utA  75  Pa>-JQfc^  Even  before  the  Act  the  Supreme  Court  had  ruled  against  ac-  ^"^4^  l^ 

^/^lt^.^^>^  ^0    C""^"l2i^^o^s  in  Hillyard  vs.  Miller,  lo  Pa.,  326,   1849.     The  Act  does  not  /Uwf    < 

-CK^  j^rt^P^          sipply  to  devises  to  public  charities.    But  other  Acts,  those  of  1889  and  1893,  ff  3o 
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Pur.  under  "Charities,"  page  594,  provide  that  no  accumulation  for  a  charity 

shall  be  .allowed  to  exceed  the  amount  which  would  yield  $30,000  per  annum,^      4^^  00  C 

imless  with  leave  of  court  a  larger  sum  is  named,  dj;  A  i^'^^  rvciu^u^     oU"  ^  o 

Section  221.  *'A  reversion  is  the  residue  of  an  estate  left  in  the  grantor 
to  commence  in  possession  after  the  determination  of  some  particular  estate 
granted  out  by  him."  If  there  could  be  a  fee  tail  (there  cannot  since  the 
Act  of  1855,  Sec.  66,  supra)  the  failure  of  issue  in  the  line  of  the  tenant  in 
tail  would  justify  a  reversion  to  the  grantor  or  his  heirs.  After  an  estate 
for  life  or  for  years  there  is  a  reversion  to  the  lessor  or  heirs  of  the  grantor. 
After  a  widower's  death  and  following  his  estate  by  the  curtesy  the  heirs  at 
?aw  of  the  wife  have  a  reversion.  It  is  said  that  a  reversion  arises  from  con- 
struction of  law  and  is  never  created  by  deed  or  will  as  a  remainder  or  execu- 
tory devise:    16  Cyc,  661. 

Section  222.     It  is  generally  said  that  a  property  owner  has  a  reversion  3^  -^ii^ 

in  the  event  of  cessation  of  public  use  of  a  street  abutting  upon  his  land  which  JjL    I  i)  ^ 

justifies  a  claim  of  the  absolute  title  to  the  middle  line  of  what  was  the  street:  /;ir-iXA>tX>^ 

Paul  vs.  Carver,  24  Pa.,  207:  Sec.  413,  post.    If  a  railroad  right  of  way  is  j^j^^^I^xxXa/ 

abandoned  the  owner  of  the  land  over  which  it  was  condemned  claims  a  YlA.0^    o 

"reversion."    This  may  be  an  improper  use  of  the  term  for  it  is  said  that  ci^<iM*^-^^ 

"the  interest  of  the  person  who  grants  a  determinable  or  base  fee  is  a  possi-  t^oc»a^  c}k 

bility  of  a  reverter" :    Slegel  vs.  Loner,  148  Pa.,  245 ;  Sec.  60,  supra.  ^*>Kja4.     ^ 

— —  ^    ju^^«<      ^ 

ESTATES  OP  CO-TENANTS. 


Section  223.  Blackstone  enumerates  estates:  in  severalty;  in  joint- 
tenancy;  in  coparcenary;  and  in  common. 

Section  224.  The  principal  incident  of  joint-tenancy  was  the  doctrine 
of  survivorship.  The  Act  of  1812,  Pur.,  under  "Joint-Tenancy,"  p.  2031, 
requires  that  such  estates  shall  be  considered  to  every  intent  and  purpose 
as  estates  of  tenants  in  common.  The  Act  abolished  the  doctrine  of  survivor- 
ship except  in  cases  of  trust  estates  of  trustees  and  except  where  the  jus 
accrescendi  is  expressly  provided  for  by  deed  or  will :  Phila.  &  R.  R.  R.  vs. 
Coal  Co.,  36  Pa.,  204:  Redemptorist  Fathers  vs.  Lawler,  205  Pa.,  24^^^^^. 

Section  225.  Estates  in  coparcenary  are  practically  merged  into 
estates  in  common:  Sec,  14  of  Interstate  Act  of  1834,  Pur.,  2002. 
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Section  226.  At  the  present  time  the  most  important  sorts  of  co- 
tenancies are:  in  common;  by  the  entireties;  and  of  partners. 

Section  227.  Tenancy  in  common  was  favored  in  equity  before  the 
passage  of  the  Act  of  181 2  (Carnes  vs.  Grant,  5  Binney,  122)  and  now  any 
conve)rance  to  two  or  more  individuals  (other  than  man  and  wife),  whether 
by  deed  or  will,  constitutes  them  tenants  in  common  with  the  unity  of 
possession. 

Section  228.  For  injury  to  this  possession  or  interference  with  the 
enjoyment  by  trespass  the  tenants  in  common  should  all  join  in  an  action: 
Shields  vs.  Penn.  Co.,  56  P.  L.  J.,  174;  Irwin's  Adni.  vs.  Brown,  35  Pa., 
331.  But  the  tenants  do  not  necessarily  have  unity  of  title  and  therefore  one 
tenant  may  have  his  action  of  ejectment  to  recover  or  assert  his  title  without 
the  other  joining  him:  Mohley  vs>  Bruner,  59  Pa.,  481. 

Section  229.  The  tenants  have  undivided  interests  and  therefore  one 
tenant  could  formerly  enjoy  the  land  without  paying  rent  to  his  co-tenant  and 
could  at  the  same  time  ask  that  co-tenant  to  pay  his  full  share  of  the  taxes 
and  expenses,  but  this  unfairness  was  remedied  by  the  Act  of  1895,  Pur., 
under  "Tenants  in  Common",  page  4748,  which  authorizes  a  tenant  out  of 
possession  to  recover  from  the  tenant  in  possession  a  "proportionate  part 
of  the  rental  value  of  said  real  estate." 

Section  230.  There  is  a  certain  fiduciary  relationship  between  tenants 
in  common  with  these  results :  First ;  Any  incumbrance  against  the  common 
property  or  any  outstanding  title,  discharged  or  acquired  by  one  tenant  will 
inure  to  the  benefit  of  the  other:  Edmund's  Appeal,  68  Pa.,  24;  Davis  vs. 
King,  87  Pa.,  261.  The  other  must,  however,  contribute  toward  the  cost 
of  discharging  such  a  common  incumbrance,  etc. :  Gregg  vs  Patterson,  9  W. 
&  S.,  209.  Second;  The  holding  of  land  by  one  tenant  is  regarded  as  the 
holding  of  it  for  himself  and  his  co-tenant  so  that  the  continuous  possession 
of  one  is  not  sufficient  to  give  him  title  in  severalty  by  Adverse  Possession 
or  by  the  Statute  of  limitations  unless  there  is  some  unequivocal  ouster  of 
the  co-tenant:  Sec.  338,  post.  If  one  tenant  sells  his  undivided  half  and 
the  purchaser  remains  in  exclusive  possession  for  21  years,  an  ouster  will 
usually  be  presumed:  Law  vs.  Patterson,  i  W.  &  S.,  184,  as  explained  in  Coal  1^  ll\lL^'  '  '^ 
Co.  vs.  Quick,  61  Pa..  340.  Third ;  neither  can  "waste"  the  common  property 
to  the  prejudice  of  the  other:  Act  of  1869,  in  re  timber.  Pur.  under  "Waste". 
P-  5065;  Statute  of  Gloucester,  in  force  in  Penna.     Fourth;  If  one  tenant 
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co-owner  or  he  may  be  sued  upon  the  implied  promise  to  pay:    Borrell  vs. 
Borreli  33  Pa.,  492. 

Section  231.     Partition  of  lands  held  by  tenants  in  common  may  be 

had:  by  deed  (or  by  oral  agreement:  Sec.  378,  post)  if  they  are  sui  juris 

f)        ^ ^  "CjiLi  ^^^  ^^"  agree  (a  gurdian  may  apply  to  the  orphan's  court  for  leave  to  join  in 

^     *  ^     ,  an  amicable  partition:  Act  of  1913,  P.  L.  345)  ;  by  writ  of  partition  in  the 

*'"^*^  '      ''^i^  L    common  pleas  court;  by  bill  in  equity;  by  petitiog^in  the  orphans*  court 

-^  "^M-^   fr^'     in  certain  cases.    If  the  land  can  not  be  partitioned  without  prejudice  to  the 

:^c^  <ot-/   --^-^^      whole,  or  in  equal  shares,  owelty  may  be  awarded  to  equalize  the  shares 

/  >'  < '  /  ♦  't     y  ^     or  the  land  may  be  sold  by  the  court's  order  and  the  proceeds  distributed. 

,   ^// It*  *4.t/A  ;i 

^  Section  232.     Tenancy  by  the  entireties  is  created  when  land  is  granted 

'^Z'  /       ^  '  to  a  husband  and  his  wife:  Stnckey  vs,  Keefe's  Executors,  26  Pa.,  397.    If 

t    CL  qJ'  Ic^l^i     a  conveyance  is  made  to  A.  and  B.  the  grantees  will  be  tenants  in  common 

ordinarily  but  if  A.  and  B.  happen  to  be  man  and  wife  at  the  time  of  the 

conveyance  they  will  take  as    tenants   by   the    entireties.     The  important 

incident  of  such  a  tenancy  is  the  right  of  survivorship  in  the  spouse  who 

happens  to  live  the  longer:  Beihl  vs,  Martin,  236  Pa.,  519.    When  the  Act 

of   1812  abolished  survivorship  upon  joint  tenancy  it  did  not  affect  the 

right  of  survivorship  upon  a  tenancy  by  entireties :    Hoover  vs.  Potter,  42 

Superior,  21;  Meyer's  Est..  232  Pa.,  89,  95.    A  subsequent  divorce  will  not 

make  the  estate  other  than  a  tenancy  by  the  entireties :   Alles  vs.  Lyon^^^lp 

Real  Estate  of  Partners.       J^JU4^^i-u\..^JLt€f  . 

Section  233.     If  real  estate  is  firm  property  it  loses  many  of  its  ordi-  yi^^      UAcJ^ 
nary  incidents  and  features,  and  is  considered  in  equity,  so  far  as  the  inter-    l^     fx^X^^y^ 
ests  of  the  individual  partners  are  concerned,  as  personal  property.     No    (^xA'  ot.    I  ^ 
partner  has  an  absolute  estate  in  the  land  but  a  contingent  interest  in  the 
profits  or  assets  of  the  firm  after  firm  debts  have  been  satisfied  and  the 
equities  adjusted.    After  all  the  purposes  of  the  partnership  have  been  served 
the  land  may  be  regarded  as  real  estate:    Foster's  Ap.,  74  Pa.,  391.    Until 
all  these  purposes  have  been  served  no  partner  and  no  creditor  of  a  partner 
X  can  say  that  the  real  estate  is  an  asset  of  a  partner  distinct  as  an  interest  or 

title  in  real  estate:  Lancaster  Bank  vs,  Myley,  13  Pa.,  544;  Borland's  Appeal, 
234.  Pa.,  280.    The  creditors  of  the  firm  may,  however,  l^k  to  the  firm's  real  ^  v 
estate  as  real  estate  and  the  proceeds  of  a  sheriff's  sale  will  be  distributed 
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as  though  there  was  no  artificial  classification  such  as  prevails  between  part-    ^c>  CK^  /^>  ^ 
ners  and  individual  creditors  of  partners :  Moore  vs.  Moore,  153  Pa.,  495.  P-^t.  >4"^  4 

Section  234,    The  difficulty  is  always  in  determining  that  real  estate  is   {^LcJh   ^fi^'^ 
firm  real  estate  and  not  the  property  of  tenants  in  common  who  happen  to  be 
partners:   Hale  vs,  Hearie,   2   Watts,    143.    Real   estate   can   not  become  y^    •  ^ 

partnership  assets  in  the  absence  of  a  written  agreement.    To  clearly  show  ^ 

as  to  strangers — ^purchasers,  mortgagees  and  creditors — ^that  real  estate  is  firm  ^  '  • 

property  it  should  appear  affirmatively  in  the  deed  or  in  a  recorded  instru- 
ment that  it  was  conveyed  to  A.  and  B.  as  partners  and  for  the  purposes  of 
the  firm  composed  of  A.  and  B.:  Lefevre's  Ap.,  69  Pa.,  122.     If  land  is       ClxA^Jji^  a- 
purchased  in  the  name  of  a  member  of  the  firm,  with  firm  funds  and  for  ^^  ^/^  J 

the  uses  of  the  firm,  it  may  be  shown  that  it  is  firm  real  estate  in  a  con-  ^*lj^  '     ,^\i 
troversy  between  partners:  Erzvin's  Ap,,  38  Pa.,  535.  y^    z?^    ^ 

SEVERANCE  0P  OWNERSHIP  IN  STRATA  OP  LAND— COAL, 

OIL,  ETC. 

Section  ^6.    The  owner  of  land  owns^^2e^ything  above  and  below, — 
at  jus  es  f solum,' ejus  est  usque  ad  caelum,^^^{Tht  origmal  land  grants  from 
the  Penns  and  from  the  State  reserved  one  fifth  of  all  the  gold  and  silver 
that  might  be  mined:  Painter  vs.  Reece,  2  Pa.,  128.    This  was  abolished  in 
1889,  Pur.,  under  "Land  Office,"  page  2212.)    Ati  owner  of  land  might  sur-    ftiMf^  '^'   ^^^ 
render  or  convey  a  part  of  his  land  by  longitudinal  or  horizontal  sections  or       xof  /^<^  (>  -^ 
strata.    He  might  give  a  right  to  A.  to  mine  the  coal  of  the  Pittsburgh  Seam      ^ 
or  Vein,  a  right  to  B.  to  mine  the  Freeport  Seam,  a  right  to  C.  to  mine  the 
Kittanning  Seam,  a  right  to  D.  to  drill  for  oil,  a  right  to  E.  to  drill  for  gas 
and  a  right  to  F.  to  mine  some  distinct  mineral.    Blackstone,  (Vol.  2,  page  34) 
in  speaking  of  common  of  turbary,  says :    "There  is  also  a  common  of  digging 
for  coals,  mineral,  stones  and  the  like  *  *  *  *  a  right  of  carr)nng  away 
the  very  soil  itself."     He  was  enumerating  incorporeal  hereditaments. 

Section  237.  In  Pennsylvania,  it  became  important  in  1855  to  settle 
the  nature  of  a  coal  mining  right  granted  by  Caldwell  to  Greer  in  183 1 
and  involving  a  tract  on  the  Youghiogheny  River  in  Westmoreland  County. 
Caldwell  conveyed  to  Greer  16  acres  of  ground  "with  the  full  right,  title  and 
privilege  of  digging  and  taking  away  stone  coal  to  any  extent"  the  grantee 
might  think  proper  from  under  an  adjoining  tract  of  175  acres,  provided  that 
entrance  thereto  and  discharge  therefrom  be  on  the  16  acre  tract.     If  this   *>  .         , 
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created  a  license  it  was  a  mere  personal  privilege  and  was  lost  by  Greer's 
attempted  assignment  and  if  it  was  an  incorporal  hereditament  in  the  nature 
of  a  common  it  was  indivisible  and  extinguished  by  the  grantee's  attempted 
division.  Justice  Woodward  said  that  the  coal  in  place  was  land  and  a 
corporeal  hereditament.  Justice  Strong  three  years  later  ruled  the  same  way 
and  these  decisions,  reported  together,  have  been  followed  in  Pennsylvania 
and  most  of  the  states  where  coal  is  found. 

Read  with  care :  Caldwell  vs,  Fulton,  31  Pa.,  475;  Caldwell  vs.  Cope- 
land,  37  Pa,,  427 ;  Armstrong  vs.  Caldwell,  53  Pa.,  284, 

Caldwell,  the  younger,  after  the  earlier  ruling  on  the  technicalities  at- 
tempted to  recover  on  the  contention  that  he  and  his  father  had  acquired  title 
to  the  coal  by  adverse  possession  for  more  than  21  years  before  Greer 
attempted  to  mine  a  bushel  of  coal.  The  Supreme  Court  held  that  continuous 
and  hostile  possession  of  the  surface  would  not  be  "adverse"  to  an  owner 
of  the  coal  if  there  had  been  a  severance  of  surface  and  coal  by  a  conveyance 
of  the  coal.  After  severance  the  distinct  corporeal  hereditament — ^the  coal — 
can  be  lost  only  by  notorious  adverse  possession  of  the  coal. 

Thirty  one  years  after  the  last  mentioned  decision  it  became  necessary 
to  decide  the  effect  of  actual  severance,  as  distinct  from  the  constructive  sever- 
ance resulting  from  a  conveyance  of  the  coal.  The  Delaware  and  Hudson 
Company  owned  a  tract  of  surface  and  coal  on  which  it  had  a  shaft  and  an 
extensive  plant.  An  employee  in  the  plant  "squatted"  on  a  small  parcel  of  the 
land  and  after  living  there  for  more  than  21  years  claimed  title  to  the  coal 
beneath  his  residence.  It  was  held  that  the  sinking  of  the  shaft  and  the 
mining  operations,  of  which  the  employee  had  full  notice,  constituted  a 
severance  and  made  the  surface  and  the  coal  distinct  estates  though  both  were 
vested  in  the  D.  &  H.  Co.  and  while  it  might  lose  a  parcel  of  the  surface 
by  adverse  possession  the  severance  prevented  that  possession  of  the  surface 
from  affecting  the  coal.  Read  Justice  Williams'  opinion  in  Delaware  & 
Hudson  Co.  vs  Hughes,  183  Pa.,  66,  1897.  See  also  Hyde  vs.  Rainey,  233 
Pa.,  540. 

Section  238.  Some  agreements  for  coal  mining  rights  took  the  form 
and  words  of  leases  and  provided  for  payment  of  annual  "rentals"  or  royaU 
ties.  It  became  important  to  decide  whether  the  so-called  lessee  had  an  estate 
in  land  or  whether  he  was  in  fact  a  lessee,  whether  his  rights  might  be  lost 
by  abandonment  or  by  the  running  of  the  Statute  of  Limitations  or  by 
laches.     In  Plummer  vs.  Coal  and  Iron  Co.,  160  Pa.,  483,  the  "lease"  was 
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held  to  constitute  a  conveyance  of  the  coal  in  fee.  In  Sanderson  vs.  Scranton, 
105  Pa.,  469,  the  city  was  attempting  to  collect  a  tax  on  the  surface  valuation 
and  on  the  coal  valuation  from  the  surface  owner  who  had  given  a  perpetual 
"lease"  of  coal  to  last  until  all  the  coal  has  been  mined,  but  the  Cotut  said 
that  there  had  been  a  severance  and  the  surface  and  coal  were  separately 
taxable. 

The  Supreme  Court  has  not  overruled  these  decisions  but  rather  un- 
successfully attempted  to  distinguish  them  when  it  held  that  a  "lease"  of  all 
the  coal  (which  was  to  determine  when  all  the  coal  shall  have  been  mined 
and  where  the  lessee  was  to  pay  a  minimum  rental  of  $20,000  a  year) 
was  a  lease  and  not  a  sale  of  the  coal  in  place :  <7<^^^^^*>j^  t^.y.  /g.  fr  ff  T^^^ 

Section  239.  If  coal  is  mined  and  brought  to  the  surface  it  is,  of 
course,  personal  property.  If  it  is  dumped  around  the  pit  mouth  and  mixed 
with  dirt  it  is  personalty  nevertheless:   Lehigh  Coal  Co,  vs.  R.  R.,  187  Pa., 

145- 

Section  240.  It  was  necessary  to  decide  whether  a  conveyance  of  the 
coal  stratum  gave  the  grantee  an  absolute  ownership  to  that  stratum  and  to 
the  space  after  the  coal  was  removed.  It  was  held  that  the  space  reverted 
to  the  grantor  after  all  the  coal  was  removed  but  until  then,  until  all  the 
pillars  were  removed,  the  space  belonged  to  the  grantee  who  might  take 
through  it  other  coal  from  other  lands:  Lillihridge  vs.  Lackawanna  Coal 
Co.,  143  Pa.,  293:  Wehher  vs,  Vngd^  189  Pa.,  156.  The  careful  attorney 
for  a  coal  purchaser  will  ask  for  the  expressed  privilege  in  the  deed  to  convey 
through  the  land  any  other  coal  from  other  tracts  the  grantee  may  own  or 
acquire.    Compare  Schobert  vs.  Coal  Co.,  40  L.  R.  A.  (N.  S.)  826. 

Section. 24 1.  A  conveyance  of  the  coal  to  one  does  not  prevent  a  lease 
of  the  oil  or  gas  drilling  rights  to  another  by  the  owner  of  the  original  entire 
title.  The  grant  of  coal  does  not  convey  the  underlying  strata.  The  subse- 
quent development  of  gas  or  oil  must  be  in  subordination  to  a  prior  grant  of 
coal  overlying  the  gas  or  oil  sand  and  the  coal  operator  is  entitled  to  reasonable 
protection  against  leakage  of  oil  or  gas  into  his  coal  workings:  Chartiers 
Block  Coal  Co.  vs.  Mellon,  152  Pa.,  286;  Monongahela  River  Coal  Co.  vs. 
Gas  Co.,  20  Dist.  R.,  320. 

Section  242.  It  is  the  duty  of  an  oil  or  gas  operator  to  case  his  boring 
so  that  no  salt  water  shall  contaminate  fresh  water  wells  or  springs :  Collins 
vs.  Chartiers  Gas  Co.,  131  Pa.,  143;  139  Pa.,  iii.    Various  statutes  make 
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it  an  offense,  subject  to  fine,  for  an  operator  to  fail  to  plug  a  well :  Pur., 
under  "Oil  and  Gas  Wells,"  page  3342.  The  Legislature  at  the  earlier  stages 
feared  damage  to  the  oil  bearing  rock  from  fresh  water  and  sediment  more 
than  damage  to  fresh  water,  but  this  latter  danger  was  appreciated  in  the  Act 
of  1891. 

Section  243.  To  summarize:  So  long  as  mineral  deposits  remain  in 
place  they  are  part  of  the  freehold,  and  pass  with  it  by  deed,  gift  or  other 
conveyance;  but  when  the  minerals  are  removed  from  their  position  or  bed  by 
mining  they  become  personal  property  and  are  sold  like  other  personal  prop- 
erty. If  the  owner  grants  to  another  the  right  or  privilege  of  taking  coal 
from  his  lands  this  grant,  if  not  an  exclusive  one,  is  not  a  grant  of  an  inter- 
est in  land,  but  of  an  easement  or  incorporeal  right  which  leaves  the  title 
to  the  coal  in  place  remaining  in  the  grantor.  But  a  grant  of  all  the  coal 
or  of  the  exclusive  right  to  mine  the  coal,  is  a  sale  of  the  coal  in  place. 
(183  Pa.,  69.)  The  later  cases  say  that  an  exclusive  right  to  mine  the  coal, 
if  given  for  a  definite  time,  may  be  a  mere  lease:  Coolbaugh  vs.  L.  &  W. 
Coal  Co.,  213  Pa.,  28. 

Section  244.  IRON  ORE  was  of  considerable  value  in  Pennsylvania 
before  the  general  use  of  Michigan  ore  and  was  leased  or  sold  in  place  by 
instruments  much  like  those  relating  to  coal.  The  Supreme  Court  construed 
many  instruments  to  be  leases  that  would  have  been  construed  as  sales  if  the 
subject  matter  had  been  coal.  It  is  difficult  to  distinguish  why  an  instrument 
like  that  in  Sanderson  vs.  Scranton,  105  Pa.,  469,  should  pass  a  corporeal 
hereditment  in  coal  while  an  instrument  mentioned  in  Johnstown  Iron  Co. 
vs.  Cambria  Iron  Co.,  32  Pa.,  241,  was  construed  to  pass  an  incorporeal 
hereditament  to  iron  ore.  Coolbaitgh  vs.  L.  &  W.  Coal  Co.,  213  Pa.,  28,  does 
not  overrule  the  earlier  coal  cases  but  is  more  in  line  with  the  construction 
placed  upon  iron  ore  rights  in  the  Johnstown  Iron  Co.  case  and  Kemble  Coal 
&  Iron  Co.  vs.  Scott,  90  Pa.,  332,  and  Clement  vs.  Youngman,  40  Pa.,  341. 

Section  245.  LIMESTONE  and  other  quarry  grants  are  usually  in 
words  like  those  in  the  ore  grants  mentioned  in  the  above  cases.  TIMBER, 
if  real  estate.  Sec.  4,  supra,  should  be  conveyed  with  the  formality  of  the 
usual  real  estate  conveyance.    See  Act  of  1895,  Purd.,  4758. 

Section  246.     OIL  AND  GAS  law  has  developed  since  1859  and  has 
required  hundreds  of  adjudications.    The  leading  case  of  Funkj/s.  Haldeman.  {nju^  /^^    ) 
53  Pa.,  229,  1866,  ruled  that  an  agreement  in  the  form  of  a  deed  of  convey- 
ance with  mutual  covenants  was  a  grant  of  an  incorporeal  hereditament 
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when  the  grantee  was  given  the  free  and  uninterrupted  privilege  of  going 
upon  a  200  acre  tract  "for  the  purpose  of  prospecting,  digging,  excavating 
and  boring"  for  oil  "or  other  minerar*  and  taking  the  same  out  of  the  earth       ^^M^tM^ 
in  consideration  of  $200  in  cash  and  one  third  part  of  all  the  oil  taken  out.     ^^**^*^^J^r^tl: 
The  grantee's  right  resembled  more  the  interest  of  the  grantee  in  the  ore     '^'^^    /  ^- 
case  of  Johnstown  Iron  Co.  vs.  Cambria  Iron  Co,,  32  Pa.,  241,  than  that  of 
the  grantee  in  the  coal  case  of  Caldzvell  vs.  Fulton,  31  Pa.,  476,  according 
to  Chief  Justice  Thompson.    The  oil  grantee  was  given  a  "license"  to  experi- 
ment or  prospect  for  oil  and  if  found  he  might  sever  it  from  the  soil  and 
take  it  as  a  chattel — he  had  "not  a  mere  permission,  revocable  at  the  pleasure 
of  the  licensor,  but  a  grant  of  an  incorporeal  hereditament,  which  is  an  estate 
in  the  grantee." 

Section  247.  In  Stoughton's  Appeal,  88  Pa.,  198  (1878),  it  was  ruled 
that  as  oil  is  a  mineral  and  a  part  of  the  realty,  a  guardian  may  not  grant  a 
part  of  the  corpus  of  his  ward's  estate  without  the  authority  of  the  orphans' 
court.  This  has  not  been  overruled  and  seems  to  be  good  law  today  so  far  as 
the  result  goes.  (Mcintosh  vs.  Ropp,  233  Pa.,  513.)  Upon  much  the  same 
theory  it  has  been  held  that  a  life  tenant  is  not  entitled  to  receive  more  than 
the  interest  upon  royalties  from  an  oil  lease  because  the  oil  is  so  much  a  part 
of  the  realty:  Blakely  vs  Marshall,  174  Pa.,  425;  Deffenbag  vs.  Hess,  225 
Pa.,  638;  Hutton  vs.  Gas  Co.,  51  Superior,  376.  Although  oil  and  gas  may 
be  classed  as  minerals  it  has  been  held  that  a  reservation  of  "mineral  and 
mining  rights"  in  a  deed  will  not  be  construed  to  include  petroleum  or  natural 
gas,  in  the  absence  of  corroboration:    Preston  vs.  Oil  Co.,  238  Pa.,  301. 

Section  248.  While  the  Supreme  Court  has  been  ruling  that  a  gas 
or  oil  lease  is  an  incorporeal  hereditament  it  has  ruled  that  the  "lessee's"  or 
"licensee's"  right  or  estate  or  interest  is  tangible  and  corporeal  enough  to  jus- 
tify its  local  taxation  as  real  estate  distinct  from  the  surface  owner's  or  les- 
sor's property:  Rockwell  vs.  Warren  County,  228  Pa.,  430.  In  this  respect 
the  rule  is  the  same  as  to  coal  "leases":  Sanderson  vs.  Scranton,  105  Pa., 
469. 

Section  249.  The  Supreme  Court  has  adhered,  except  as  above  noted, 
to  the  theory  advanced  in  Funk  vs.  Halderpfian,  Sec.  246,  and  says:  "The 
grant  of  exclusive  privileges  to  go  on  land  for  the  purposes  of  prospecting  for 
oil,  the  grantor  to  receive  part  of  the  oil  mined,  does  not  vest  in  the  grantee 
any  estate  in  the  land  or  oil,  but  is  merely  a  license  or  grant  of  an  incorporeal 
hereditament.  When  under  such  a  grant  oil  has  been  discovered,  it  is  the 
grantee's  right  to  produce  it  and  sever  it  from  the  soil;  so  much  as  is  thus 
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severed,  belongs  to  the  parties  entitled  under  the  terms  of  the  grant,  not  as 
any  part  of  the  real  estate,  however,  but  as  a  chattel,  and  only  so  much  as  is 
produced  and  severed  passed  under  the  grant;  as  to  all  not  produced,  there 
is  no  change  of  property" :    Kelly  vs.  Keys,  213  Pa.,  295,  (1906). 

Section  250.  If  the  lessee  does  not  promptly  explore  or  prospect  for 
oil  or  gas  he  will  lose  his  'iicense"  by  abandonment  or  if  the  search  is  unsuc- 
cessful he  will  be  deemed  to  have  abandoned  his  inchoate  right:  Venture 
Oil  Co.  vs.  Fretts.  152  Pa.,  451;  Barnhart  vs.  Lockwood,  152  Pa.,  82;  Ray 
vs.  Gas  Co.,  138  Pa.,  576. 

Section  251.  If  the  owner  of  an  entire  estate  in  land  or  the  owner  of 
coal  is  injured  by  a  trespass — by  the  willful  mining  or  digging  of  the  coal — 
he  may  recover  double  or  in  some  cases  treble  damages  from  the  offender: 
Act  of  1876,  Pur.,  under  "Trespass,"  page  4826;  Rhoades  vs.  Coal  Co.,  238 
Pa.,  283.  Partly  to  afford  a  means  of  detecting  surreptitious  trespasses  of 
this  sort  operators  must  submit  to  the  mine  inspector  surveys  of  workings, 
corrected  every  six  months:  Act  of  1893,  Pur.,  under  "Mines,"  page  2584. 
Compare  Trustees  of  Kingston  vs.  Lehigh  Coal  Co.,  241  Pa.,  469. 

Section  252.  While  I  cannot  draw  coal  from  my  neighbor's  land  I 
am  entitled  to  draw  all  the  oil  or  gas  from  the  territory  that  my  wells  can 
pull.  Oil  and  gas  are  sometimes  spoken  of  as  "minerals  ferae  naturae"  and 
as  belonging  to  the  owner  of  land  if  he  was  quick  enough  to  catch  them 
before  they  passed  on  to  the  next  tract :  Westmoreland  Natural  Gas  Co.  vs 
DeWitt,  130  Pa.,  235.  In  fact  it  is  the  duty  of  an  operator  to  the  land 
owner  to  sink  as  many  wells  as  practicable  to  draw  all  the  oil,  although  the 
rule  is  different  as  to  gas  wells  for  a  large  number  of  them  would  reduce  the 
pressure:    McKnight  vs.  Gas  Co.,  146  Pa.,  185. 


Coal  Mining  Incidents. 


Section  253.  The  most  important  of  these  is  that  which  relates  to  sup- 
port of  the  surface  where  there  has  been  a  severance  of  the  coal. 

The  leading  case  \%  Jones  vs.  Wagner,  66  Pa.,  429,  (1870),  where  an 
action  of  trespass  on  the  case  was  brought  b)rthe  owner  of  the  surface  against 
the  owner  of  the  coal,  alleging  that  the  latter  had  removed  the  coal  "without 
leaving  proper  pillars,  ribs  or  supports"  and  that  the  surface  caved  in  dam- 
aging the  land,  the  buildings,  trees,  etc.  The  coal  owner  contended  that  it  was 
not  the  custom  in  Allegheny  County  to  leave  pillars  and  that  his  estate  in 
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"all  the  coal"  justified  him  in  removing  the  pillars  and  all  merchantable  coal. 
Following  English  cases  our  Supreme  Court  ruled:  that  the  owner  of  a 
mineral  estate,  if  the  law  be  not  controlled  by  the  conveyance  (as  in  Scranton 
vs.  Phillips,  94  Pa.,  15),  owes  a  servitude  to  the  superincumbent  estate  of 
sufficient  support,  and  a  failure  to  give  support  is  negligence.  The  alleged  "cus- 
tom" was  not  sufficiently  reasonable,  ancient  and  uniform.  The  house  as  an 
incident  to  the  ground  was  likewise  entitled  to  support.  (A  coal  owner 
owes  subjacent  support  not  only  to  land  but  to  buildings,  while  an  adjoin- 
ing owner  is  bound  to  furnish  lateral  support  only  for  the  land  in  its  natural 
and  unimproved  state :  Sec.  593,  post ;  McClelland  vs,  Schwerd,  32  Superior, 
313;  Freeman  vs,  Purvis,  51  Superior,  506.) 

Section  254.  This  ruling  was  affirmed  in  Coleman  vs.  Chadwick,  80 
Pa.,  81,  1885,  when  it  was  further  said  that  the  loss  of  springs  to  the  owner 
of  the  surface  by  reason  of  the  ordinary  working  of  the  mines,  does  not 
render  the  owner  of  the  minerals  liable  for  damages. 

Section  255.  The  Supreme  Court  now  holds  that  the  owner  of  the 
surface  is  entitled  to  absolute  support  of  his  land,  not  as  an  easement  or  right 
depending  on  a  supposed  grant,  but  as  a  proprietary  right  at  common  law. 
The  right  which  the  servient  estate  owes  to  the  dominant  estate  does  not  de- 
pend upon  whether  the  mining  operations  are  conducted  skillfully  or  negli- 
gently and  carelessly:  Yonghioghcny  Coal  Co.  vs.  Bank,  211  Pa.,  319,  1905; 
Berkey  vs.  Coal  Co.,  229  Pa.,  417. 

Section  256.  As  the  right  to  surface  support  is  a  benefit,  it  may  be 
v/aived  by  proper  words  in  the  conveyance  severing  the  surface  and  coal  or 
by  proper  words  in  a  separate  agreement.  Thus,  in  Scranton  vs.  Phillips, 
94  Pa,  15,  1880,  there  was  "a  full  and  unconditional  release  and  discharge 
from  any  liability  for  any  injury  that  may  result  to  the  surface  of  said  prem- 
ises from  the  mining  and  removal  of  the  said  coal."  It  was  held  that  there 
could  be  no  recovery  of  damages  by  the  surface  owner  by  reason  of  the  caving 
in  of  his  land  after  all  the  coal  was  removed. 

Section  257.  A  customary  clause  in  a  deed  for  coal,  following  the 
description,  is :  "Together  with  the  free  and  uninterrupted  right  of  way  into, 
upon  and  under  said  land,  as  such  points  and  in  such  manner  as  may  be  proper 
and  necessary  for  the  purpose  of  digging,  mining,  coking,  drainage  and  ven- 
tilating and  carrying  away  said  coal,  etc.  (hereby  waiving  all  surface  dam- 
ages, or  damages  of  any  sort  whatever  arising  therefrom,  or  from  the  removal 
of  all  of  said  coal)  together  with  the  privilege  of  mining  and  removing 
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through,  upon  and  over  said  described  premises,  other  coal  belonging  to  said 
party  of  the  second  part,  his  heirs  and  assigns,  or  which  may  hereafter  be 
acquired."  Compare  Stilley  vs.  Pittsburgh  Buffalo  Co.,  234  Pa.,  492 ;  41  L. 
R.  A.,  N.  S.,  236. 

Section  258.  Such  a  release  of  liability  for  surface  support  binds  the 
surface  owner  and  all  who  claim  under  him,  but  it  does  not  bind  the  State  or 
a  corporation  in  the  exercise  of  the  power  of  eminent  domain,  so  that  a  coal 
owner  is  entitled  to  compensation  if  a  railroad  takes  land  over  coal  if  the  sur- 
face owner  has  released  the  coal  owner  from  liability  to  support  the  surface. 
The  coal  owner  in  such  case  must  leave  a  part  of  his  coal  to  support  the  rail- 
road— a  part  he  was  not  otherwise  required  to  leave — ^and  for  this  he  should 
be  compensated:    Pcnna.  Coal  Co.  vs.  Gas  Co.,  131  Pa.,  522. 

Section  259.  Although  a  surface  owner  may  be  entitled  to  absolute 
surface  support  he  must  make  his  claim  for  damages  within  the  period  of 
six  years  given  by  the  Statute  of  Limitations  and  his  cause  of  action  dates 
from  the  removal  of  the  support  or  from  the  time  the  last  coal  was  taken 
out.  The  date  of  the  **cave-in"  is  not  the  date  of  the  cause  of  action  for  that 
is  only  the  consequence  of  the  cause,  whether  one  month  or  twenty  years 
before.  This  furnishes  the  anomaly  that  until  there  is  a  cave-in  there  is  no 
actual  damage,  although  the  cause  of  action  accrued  when  the  coal  was  re- 
moved and  this  cause  may  have  occurred  more  than  six  years  before.  See 
Noonan  vs,  Pardee,  200  Pjt^  474.  This  last  case  Mr.  Justice  Stewart  at- 
tempts to  "distinguish"  in  Woods  vs.  Pittsburgh  Coal  Co.,  230  Pa.,  197,  by 
saying  that  "where  the  duty  to  support  has  been  violated  a  cause  of  action  at 
once  arises,  if  for  nothing  more  than  to  vindicate  the  right  of  support."  The 
practical  result  seems  to  be  that  so-called  experts  may  testify  as  to  potential 
damage  assuming  that  there  will  be  actual  damage  by  a  cave-in  which  may 
never  happen. 

Section  260.  A  conveyance  of  the  coal  carries  with  it  the  implied  right 
of  erecting  operating  machinery  on  the  surface,  dumping  refuse  in  a  reason- 
able amount  and  of  making  openings  by  shafts  or  drifts  for  taking  out  coal 
or  for  ventilation:  Trout  vs.  McDonald,  83  Pa.,  144;  Dewey  vs.  Great  Lakes 
Coal  Co.,  236  Pa.,  498. 

Section  261.  The  owner  of  coal  is  not  responsible  for  pollution  of  a 
natural  water  course  by  the  sulphur  water  drainage  from  his  mine,  although 
a  lower  riparian  owner  may  suffer  serious  loss.  Property  owners  in  mining 
regions  must  concede  the  necessity  of  such  pollution  from  the  development 
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of  natural  resources:  Penna,  Coal  Co.  vs^anderson,  113  Pa.,  126;  Supreme 
Court  Examiners'  case  which  overruled  86  Pa.,  401 ;  94  Pa.,  302;  102  Pa.. 
370.  Compare  McCune  vs.  Pittsburgh  and  Baltimore  Coal  Co.,  238  Pa.,  83, 
which  distinguishes  between  polluting  water  flowing  by  gravity  and  that 
which  is  pumped.  The  Court  permitted  an  injunction  to  restrain  such  pump- 
ing to  the  injury  of  a  lower  property  owner. 

Section  262.  As  to  the  obstruction  of  a  stream  by  the  deposit  of 
culm  from  the  operation  of  a  mine  the  rules  are  not  so  clear:  If  damage  is 
caused  by  extraordinary  floods  there  can  be  no  recovery :  Hindson  vs.  Markle, 
171  Pa.,  138.  If  the  deposit  of  culm  is  continuous  and  to  the  damage  of  a 
lower  owner,  the  coal  operator  may  be  enjoined  or  sued  in  trespass :  Keppel 
vs.  Coal  Co,  200  Pa.,  649;  Pierce  vs.  Coal  Co.,  40  Superior,  566  (affirmed 
232  Pa.,  165). 

Section  263.  Whether  or  not  the  smoke  from  coke  ovens  at  a  coal 
mine  shaft  may  be  a  nuisance  or  damnum  absque  injuria  is  a  question  of  the 
law  of  nuisance,  but  the  Supreme  Court  refused  to  apply  the  doctrine  of 
Penna  Coal  Co.  vs.  Sanderson  to  the  complaint  of  damage  by  reason  of  smoke 
from  coke  ovens  where  it  appeared  that  the  coal  was  brought  from  a  distance 
and  not  mined  at  the  site  of  the  coke  works :  Robbj/s.  Carnegie^  I4j>  Pa., 
324. 

Section  264.  The  ownership  of  the  space  occupied  by  the  coal  after  it 
has  been  mined  and  the  right  in  the  coal  owner  to  haul  coal  from  other  tracts 
has  already  been  discussed  and  Lillbridge  vs.  Lackawanna  Coal  Co.,  143  Pa., 
292,  cited.    Supra,  Sec.  240. 

Compare  Act  of  1913,  P.  L.,  639,  imposing  a  2j^%  tax  on  every  ton  of 
anthracite  coal  prepared  for  market  and  paid  by  the  operator  to  the  State. 

LEGAL  AND  EQUITABLE  ESTATES. 

Section  265.  A  legal  title  may  be  vested  in  one  man,  a  trustee,  and 
the  equitable  title  to  the  same  property  vested  in  another,  the  cestui  que  trust 
or  beneficiary. 

Section  266.  Blackstone  devotes  a  few  pages  to  uses  and  trusts  when 
speaking  of  deeds,  page  327,  but  it  must  be  remembered  that  he  was  a  Com- 
mon Pleas  Judge  and  trusts  were  fostered  by  the  chancellors.  It  is  better  to 
separately  consider  trusts  as  a  species  of  estates.    Bispham's  Equity  devotes 
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150  pages,  Sections  49  to  148,  to  the  subject  of  trusts  and  clearly  explains 
what  is  difficult  to  understand  from  a  reading  of  Blackstone. 

Section  267.  The  owner  of  a  legal  estate  was  subject  to  many  burdens 
under  the  feudal  system  and  many  entities  or  persons  were  not  permitted  to 
hold  or  acquire  legal  titles.  The  practice  grew  of  conveying  land  to  A.  for 
the  use  af  B.  A.  took  the  legal  title  and  B.  became  entitled  to  the  benefit, 
use  or  enjoyment  of  the  land.  If  A.  refused  to  permit  such  use  B.  might 
appeal  to  chancery  upon  the  theory  that  the  court  was  one  of  conscience  and 
B.'s  beneficial  interest  rested  solely  upon  the  conscience  of  the  feoffee,  A. 
The  statutes  of  Mortmain  were  passed  to  prevent  the  acquisition  and  holding 
of  lands  by  churches  so  that  it  was  common  practice  to  convey  land  to  an 
individual  for  the  use  of  a  church.  If  the  individual  did  not  permit  such 
use  the  chancellors,  who  were  churchmen,  would  compel  him  to  obey  his  1^  ^  ^  ^M  "1 
"conscience." 

Section  268.  To  prevent  frauds  the  "Statutes  of  Uses"  or  the  "Stat- 
ute of  27  Henry  VIII,  c.  10"  was  passed  in  1535  which  provided  that  when- 
ever a  person  stood  seized  to  the  use  of  another  for  any  estate  the  cestui  que 
use  should  be  deemed  to  be  in  lawful  seisin  and  possession  of  the  same  estate 
in  the  land  itself  as  he  had  in  the  use.  The  Statute  "executed  the  use"  by 
eliminating  A.  and  vesting  title  and  possession  in  B.,  with  the  result  that  a 
conveyance  "to  A.  for  the  use  of  B."  would  give  the  legal  title  to  B. 

Certain  uses  were  not  within  the  terms  of  the  Statute  and  were  not 
executed.  Uses  limited  of  chattel  interests  were  not  within  the  terms.  Many 
uses  were  not  "executed"  by  reason  of  "judicial  legislation."  It  was  held  that 
a  conveyance  to  A.  to  the  use  of  B.  to  the  use  of  C.  would  give  the  title 
and  possession  to  B.  but,  this  execution  having  "exhausted"  the  statutory 
mandate,  B.  would  hold  to  the  use  of  C.  Active  trusts  were  not  executed 
because  of  the  theory  that  if  the  trustee  had  active  duties  to  perform,  as  col- 
lecting income,  selling  or  conveying  or  preserving  intact  the  corpus,  he  should 
not  be  eliminated.  The  present  day  valid  trust  is  sometimes  said  to  be  a  use 
not  "executed"  by  the  Statute. 

The  Judges  reported  the  Statute  in  force  in  Pennsylvania. 

Here  we  do  not  recognize  the  fiction  of  a  "use  upon  a  use." 

Section  269.  Our  present  day  valid  trusts,  active  trusts,  are  those  in 
which  there  is  some  well  defined  and  lawful  purpose  to  be  served.  Kuhnvs. 
Newmm,  26  Pa..  227,  ruled  that  the  cestui  que  trust  must  be  under  some 
legal  disability  to  justify  the  existence  of  a  trust.    This  case  was  overruled 
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I  ^iu/  .  ^  fu^^^^  jj^  Barnetts  Appeal,  46  Pa.,  392,  when  it  was  decided  that  it  made  no  differ-  ^^^^^^  '^ 

ence  whether  the  cestui  que  trust  was  sui  juris  or  not.    If  a  trust  is  passive  ^'Wo^^mi^     a. 

\  or  simple  or  becomes  so  by  the  happening  of  a  contingency,  the  Statute  will  ^^il^u^it^ 

\  "execute"  it  and  the  legal  fee  will  be  treated  as  having  passed  to  the  beneficial  '^^^''^-^^^^^Aju^  , 

I  owner.     If  necessary  to  remove  a  cloud  on  the  title  or  to  make  the  title  ^^^    ^^'^-^7 

I  marketable  a  court  may  order  a  trustee  of  a  passive  trust  to  convey  legal  title 

to  the  beneficiary:    Bacon's  Appeal,  57  Pa.,  504;  Williams'  Appeal,  83  Pa., 

377-  "  ' 

Section  270.  Some  of  the  more  frequently  met  active  trusts  are:  i, 
for  the  separate  use  of  a  married  woman;  2,  spendthrift  trusts;  3,  trusts  for 
the  preservation  of  the  corpus  of  an  estate  and  the  payment  of  the  income 
of  life  beneficiaries;  4,  trusts  for  creditors  and  the  payment  of  debts;  5, 
charitable  trusts. 

These  are  express  trusts  and  to  be  distinguished  from  implied,  con- 
structive or  resulting  trusts. 

Section  271.  A  trust  for  a  married  woman  is  usually  created  so  that 
the  beneficiary  may  have  the  profits  of  her  separate  estate  free  from  the 
control  of  her  husband.  If  she  becomes  discovert  by  divorce  or  by  the  hus- 
band's death  the  trust  becomes  passive  (unless  the  trust  happens  to  be  also 
one  for  the  preservation  of  the  corpus  for  the  benefit  of  children  or  others  as 
in  ICunt:selffu^*\' s  P^^^^f,  T3^  Pa.,  142).  A  separate  use  trust  may  be  created 
only  for  a  married  woman  or  for  one  in  immediate  contemplation  of  marriage 
to  a  particular  man  at  the  date  of  the  execution  of  the  will  or  the  instru- 
ment: Quinn's  Appeal.  144.  Pa.,  444.  If  the  trust  is  a  valid  one  the  woman 
has  no  power  to  sell,  encumber  or  charge  her  estate  imless  such  power  is  ex- 
pressly given  in  the  instrument.  Compare  Sec.  358,  post.  The  rule  in  Eng- 
land is  different  and  there  she  has  such  power  unless  there  is  a  "clause  against 
anticipation."  See  the  Supreme  Court  Examiner's  case  of  Lancaster  vs. 
l)nlan^  I  R^wle,  231.  Compare  McConnell  vs.  Wright,  150  Pa.,  275;  Mc- 
Lonnell  vs.  Lindsay,  131  Pa.,  476. 

Section  272.  Spendthrift  trusts  are  perfectly  valid  even  though  the 
spendthrift  is  allowed  to  receive  and  collect  the  income  from  the  corpus  of  an 
estate  which  is  to  be  free  from  liability  for  his  debts  or  engagfoients.  It  is 
perfectly  proper  for  a  man  to  give  a  fortune  to  a  son  who  will  enjoy  the  in- 
come while  the  corpus  is  immune  from  the  claims  and  judgments  of  the  son's 
creditors.  The  rule  here  is  much  more  liberal  than  in  England  and  many 
states :    Rifevs.Geyer,  59  Pa.,  395.    A  man  may  place  his  property  in  trust 
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for  himself  and  put  it  beyond  his  improvidenceJt)ut  he  cannot  make  it  immune 
from  his  creditors'  judgments:  Patrick  vs.  Bingaman,  2  Superior,  11^; 
Nolan  vs.  Nolan,  218  Pa.,  135. 

Section  273.  Trusts  for  the  preservation  of  the  corpus  of  an  estate 
are  frequently  created  by  a  testator  who  devises  property  to  a  trustee  who  is 
to  pay  the  net  income  to  the  widow  for  life  and  upon  her  remarriage  or 
death  to  pay  the  income  to  his  children  during  their  lives  and  to  distribute 
the  corpus  to  his  grandchildren  after  the  death  of  all  his  children.  Care 
■;  must  be  exercised  so  that  such  a  trust  will  not  violate  the  rule  against  Per- 

petuities as  in  Kountz's  Estate,  213  Pa.,  390;  Sec.  219,  stipra.  The  William 
Thaw  Will  quoted  in  Remsen  on  Wills,  page  712,  is  a  good  example  of  a 
valid  testamentary  provision  of  this  sort.  See  also  the  James  H.  Hays  Will 
(201  Pa.,  391)  and  Bacon's  Appeal,  57  Pa.,  504;  William^  Appeal,  83 
Pa.,  377- 

Section  274.  Trusts  for  creditors  and  voluntary  assignments  by  in- 
solvents are  usually  by  deed.  These  are  largely  affected  by  the  provisions 
of  the  Act  of  1836  and  other  statutes  found  in  Pur.  under  "Insolvency  and 
Assignments,"  page  1894. 

Section  275.  Charitable  trusts  are  created  for  the  purpose  of  effecting 
"a  gift  to  be  applied  consistently  with  existing  laws,  for  the  benefit  of  an 
indefinite  number  of  persons,  either  by  bringing  their  minds  or  their  hearts 
under  the  influence  of  education  or  religion,  by  relieving  their  bodies  from 
disease,  suffering,  or  constraint,  by  assisting  them  to  establish  themselves  in 
life,  or  by  erecting  or  maintaining  public  works  or  buildings,  or  otherwise 
lessening  the  burdens  of  government" :  Fire  Insurance  Patrol  vs.  Boyd,  120 
Pa.,  624;  Centennial  Assn.,  235  Pa.,  206,  211. 

Section  276.     It  is  most  important  to  determine  whether  a  particular 
trust  is  a  charitable  one  for  if  it  is  a  number  of  important  "incidents"  charac- 
terize such  trusts:     (i)  The  creating  must  be  by  will  or  gift  executed  at      OjdUffy^-^    ^ 
\^'\  least  a  galSnflaii^rnnn^h  before  the  donor's  death  with  two  subscribing  and         -li^    Pol    ^  ^ 

disinterested  witnesses:  Paxson's  Estate,  221  Pa.,  98.  Compare  Sees.  354, 
459,  post.  (2)  The  Cy  Pres  Doctrine  prevents  the  destruction  of  a  trust  ' 
from  want  of  practicability  in  the  donor's  intention  and  allows  the  use  of  the 
estate — cy  pres — as  nearly  as  possible  or  practicable :  Mormon  Church  Case, 
136  U.  S.,  i;  Philadelphia  vs.  Girard  Heirs,  45  Pa.,  9;  Trim's  Estate,  168 
Pa.,  395;  Acts  of  1855,  1876,  1889,  1895,  Purd.,  592.  See  Supreme  Court 
Examiner's  Case  of  Manners  vs.  Library  Assn.,  93  Pa.,  165.    From  these 
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cases  it  will  be  seen  that  the  cy  pres  doctrine  may  be  prerogative,  equitable 
or  statutory.  (3)  Purely  public  charities  are  exempt  from  local  taxation: 
Harrisburg  vs,  Acadetny,  26  Superior  Court,  252.  (4)  Charitable  institu- 
tions are  exempt  from  liability  for  the  torts  of  their  servants:  Fire  Ins, 
Patrol  vs,  Boyd,  120  Pa.,  624.  (5)  The  "object"  is  uncertain  foFlFis  a 
private  trust  if  there  is  a  named  Beneficiary  or  named  group:  Philadelphia 
vs.  Fox,  64  Pa.,  169,  182;  (yPonnelVs  Estate,  200  Pa.,  63.  (6)  The  rule 
against  perpetuities  does  not  apply:  Philadelphia  vs.  Girard  Heirs,  45  Pa., 
9.  (7)  The  Statutes  of  Mortmain  apply  to  a  limited  extent  for  churches  and 
certain  institutions  are  limited  in  amount  of  real  estate  holdings  by  statutes 
given  in  Purdon  under  ''Charities,"  page  593.  Compare  Sec.  ^09,  par.  7a, 
post  CU^t  ^  I'f^^      s^^joXam    tia    f<:^^t  .       ^,  4.40    um/U(l 

Bispham's  Equity,  Sec.  116  et  seq,,  is  most  important.  w^  - 

Section  277.  Resulting  or  presumption  trusts  arise  by  implication  of 
law  for  the  purpose  of  carrying  out  the  presumed  intention  of  the  parties. 
Bispham  gives  four  classes.  An  example  is  that  of  an  instance  in  which  A. 
takes  title  to  real  estate  in  his  own  name  after  purchasing  it  with  B.'s  money. 
Such  a  trust  is  invalid  as  against  creditors  of,  and  purchasers  from,  A.  unless 
there  is  some  record  notice  of  B.'s  claim:  Act  of  1901,  Purd.,  1758;  ^ /A  ' -^ 
Rochester  Trust  Co.  vs.  White,  243  Pa.,  469;  Sec.  474,  post. 


> 
J' 


Section  278.     Constructive  trusts  arise  entirely  independently  of,  or 

ev-en  contrary  to.  the  intention  of  the  parties.    If  a  trustee  or  fiduciary  buys  ^    \ 

real  estate,  even  with  his  own  funds,  which  had  belonged  to  the  trust  estate  ^<r  U 

he  will  hold  as  trustee:    Rich  vs.  Black  and  Baird,  173  Pa.,  92.     Compare  ^ 
Sec.  502,  post.    A  trustee  can  buy  trust  property  for  himself  only  with  the 

consent  of  the  court:    Act  of  1878,  Purd.,  4035,  "Real  Estate."  ^^  f>    -. 

Section  279.     Trusts  ex  mnleficio  may  be  decreed  where  confidence  has      24- 7 /^d  f/t 
been  reposed  and  abused  and  arise  from  fraud:    Luther  vs.  Luther,  226  Pa., 
144,  242  Pa.,  530;  Williams  vs.  Kerr,  152  Pa.,  560;  Turney  vs.  McKown, 
242  Pa.,  565.    Compare  Sec.  369,  post. 

See  Bispham's  Equity,  Sec.  78  et  seq. 

See  Course  on  Orphan's  Court  as  to  testamentary  trustees.  /  w^    '  ^ 

TITLE  TO  REAL  ESTATE. 

Section  280.     Blackstone,  having  discussed  tenures  and  estates,  con- 
siders title  to  things  real  and  discusses  title  by  descent  (page  200)  and  title  by 
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purchase  (page  240).  Title  by  "purchase"  may  be  by  escheat  (Sec.  308, 
post),  occupancy  (Sec.  311),  prescription  (Sec.  318),  forfeiture  (Sec.  341), 
or  alienation,  and  alienation  may  be  by  deed,  matter  of  record,  special  cus- 
tom, or  devise  (Sec.  361). 

It  is  important  to  note  that,  generally  speaking,  the  acquisition  of  real 
estate  by  devise  or  will  is  by  "purchase"  and  not  by  "descent." 

Section  281.  In  Chapter  13,  page  195,  Blackstone  mentions  the  stages 
or  degrees  requisite  to  a  complete  title  as:  i — naked  possession;  2 — right 
of  possession ;  3 — right  of  property ;  4 — complete  title  with  right  of  possession 
and  right  of  property.  The  man  who  has  naked  possession  may  regard  the 
land  as  his  against  tort-feasors,  and,  generally  speaking,  against  the  world 
except  the  true  owner.  The  true  owner  must  in  many  instances  resort  to  the 
proper  action — ejectment  with  a  claim  for  mesne  profits — ^to  secure  posses- 
sion from  an  ocaipant  or  to  secure  the  value  of  grain  or  crops  grown  upon 
the  land:  Brown  vs.  Caldwell,  10  S.  &  R.,  114;  Renick  vs.  Boyd,  99  Pa., 
555 ;  Vanderslice  vs.  Donner,  26  Superior,  319.  The  true  owner  may  be  guilty 
of  the  crime  of  "forcible  entry,"  Pur.,  952,  if  he  uses  violence  against  "the 
party  in  possession."  The  possession  here  referred  to  is  not  a  mere  transitory 
or  temporary  one.  The  possession  of  a  tenant  or  licensee  is  that  of  the  owner 
and  the  possession  of  one  co-owner  is  that  of  the  others.  A  tenant  is  estop- 
ped from  denying  his  landlord's  title  (Sec.  iii,  stipra)  and  a  co-owner's 
possession  is  nevjer  adverse  to  the  other  co-owners  until  there  has  been  an 
unequivocal  ouster  (Sees.  230,  supra,  and  338,  post). 

"The  right  of  possession"  may  exist  in  a  true  owner  while  the  "naked 
possession"  is  in  another.  The  right  of  possession  must  usually  be  asserted 
by  a  possessory  action — ejectment — and  may  be  lost  by  lapse  of  time  or 
adverse  possession,  to  be  mentioned  later,  Sec.  336. 

"The  right  of  property"  as  distinct  from  "the  right  of  possession"  is  no 
longer  of  much  importance.  At  common  law  a  writ  of  right  was  a  proprie- 
tory action  while  a  writ  of  ejectment  was  merely  possessory  but  in  Pennsyl- 
vania, by  Act  of  1901,  Pur.,  1301,  judgment  in  ejectment  is  "final  and 
conclusive  and  bars  the  right."    See  Note  20,  page  199,  Blackstone  II. 

TITLE  BY  DESCENT. 

Section  282.  Later  (Sec.  302)  it  will  be  seen  that  land  descends  pref- 
erably to  those  of  the  "blood  of  the  first  purchaser"  so  that  it  is  important  to 
decide  when  land  descends  and  when  it  is  "purchased,"    ^'Descent,  or  heredi- 
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tary  succession,  is  the  title  whereby  a  man  on  the  death  of  another  acquires 
his  estate  by  right  of  representation,  as  his  heir  at  law."  Though  not  so  at 
common  law'  a  gift  or  devise  by  an  ancestor  to  an  heir  is  the  equivalent  of 
descent  in  Pennsylvania,  by  Act  of  1887,  amending  Sec.  9  of  Act  of  1833, 
Pur.,  2000,  and  such  a  devisee  is  not  regarded  as  a  "purchaser"  although  if  a 
gift  or  devise  is  made  by  a  man  to  his  wife  or  to  a  stranger  such  devisee  is  a 
"purchaser":    Opdykes  Ap„  49  Pa.,  373;  Walker  vs.  Dunshec,  38  Pa.,  430. 

Section  283.  William  Penn's  Charter  provided  that  the  English  rules 
should  govtern  descents  "until  altered  by  law":  Johnson  vs.  Haines,  4  Dal.. 
64.  Laws  were  passed  from  time  to  time  and  codified  by  a  commission  (See 
Appendix  to  Hawkins  on  Orphans'  Court  for  Report  of  Commissioners) 
into  the  Intestate  Act  of  1833,  Pur.,  under  "Intestates." 

Section  284.  The  Intestate  Act  relates  to  real  and  personal  estate  and 
it  is  important  to  note  that  the  rules  are  diflferent.  A.  may  be  "next  of  kin" 
and  entitled  to  personal  estate  of  a  decedent  while  B.  is  the  decedent's  heir 
and  entitled  to  his  real  estate.  For  example:  An  unmarried  decedent's 
parents  may  have  his  personal  estate  absolutely  and  be  entitled  to  his  real 
estate  for  life  only.  The  devolution  of  a  decedent's  personal  property  is 
particularly  within  the  jurisdiction  of  the  Orphans'  Court  and  is  considered 
in  the  Course  on  Orphans'  Court.  That  court  distributes  the  personal  prop- 
erty which  belonged  to  an  intestate  decedent,  after  his  debts  have  been  paid, 
to  the  next  of  kin  to  whom  the  auditing  judge  decrees  distribution  but  the 
audit  does  not  adjudicate  the  devolution  of  real  estate.  For  example:  In 
Reel's  Estate,  50  P.  L.  J.,  128,  Judge  Cohen  sitting  in  the  Orphans'  Court 
distributed  ^  of  a  decedent's  personal  estate  to  Mary  Olive  Morgan.  In 
Morgan  vs.  Reel,  213  Pa.,  81,  the  real  estate  was  the  subject  of  partition  and 
it  was  held  that  Mary  Olive  Morgan  was  entitled  to  J4-  Judge  Cohen  was 
in  error  in  his  construction  of  the  law  but  no  appeal  was  taken  and  the  money 
was  distributed  according  to  his  view.  His  error  did  not  prevent  or  preclude 
an  entirely  independent  proceeding  to  determine  the  descent  of  the  real 
estate.  The  statute  law  in  that  instance  was  the  same  for  real  and  personal 
estate  but  Judge  Cohen  and  Mr.  Chief  Justice  Mitchell  did  not  construe  it 
alike.  Upon  a  man's  death  his  real  estate  passes  eo  instante  to  his  heirs  but 
it  may  be  taken  and  sold  by  the  administrator  for  the  purpose  of  paying  debts 
should  it  develop  that  the  primary  fund  for  that  purpose,  the  personal  prop- 
erty, is  insufficient.  Until  the  real  estate  is  needed  as  an  asset  to  pay  debts, 
until  ordered  sold,  the  rents  go  to  the  heir  and  not  to  the  administrator.  It 
is  the  privilege  of  the  heir  to  enjoy  the  real  estate  from  the  date  of  the  an- 
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cestor's  death:  MerkeVs  Est,,  1:^1  Pa^^84.  The  next  of  kin  may  be  the 
heirs  in  certain  cases  as  shown  in  Sections  302,  304,  post.  Compare  Act  of 
1913,  P.  L.,  369,  authorizing  court  proceedings  which  justify  passing  of 
real  estate  as  though  the  owner  had  died,  when  the  owner  has  been  absent 
and  unheard  from  for  seven  years.  His  pseudo  heirs  may  convey  good  title 
by  such  proceedings  upon  giving  bond  to  indemnify  the  owner  if  he  should 
be  in  fact  alive.  The  Price  Act  of  1853,  Purd.,  4008,  seems  to  afford  the 
same  relief. 

Section  285.  The  Intestate  Act  purports  to  furnish  a  schedule  of  dis- 
tribution or  descent  of  the  property,  real  estate  or  personal,  after  payment  of 
just  debts,  *'which  shall  not  have  been  sold  or  disposed  of  by  will,  or  other- 
wise limited  by  marriage  settlement."  Sometimes  a  decedent  will  die  testate 
as  to  part  of  his  estate  and  intestate  as  to  part.  In  certain  circumstances 
events  may  revoke  a  will  pro  tanto  and  thus  a  man  may  be  said  to  have  died 
intestate  so  far  as  relates  to,  for  instance,  a  wife  or  child,  as  when  he  mar- 
ries, or  has  children,  after  the  execution  of  his  will:  Act  of  1833,  Sec.  15, 
Pur.,  under  "Wills,"  page  5135.  Compare  Heraty's  Est,,  22  Dist.  R.,  847, 
for  an  interesting  "dislocation"  of  a  testator's  "scheme"  by  a  widow's  elec- 
tion. Marriage  settlements,  while  not  so  frequently  discussed  here  as  in 
England,  are  valid  whether  ante  or  post  nuptial :  Scott's  Estate  (2),  147 
Pa.,  102;  Whitmer's  Estate,  224  Pa.,  413.  An  Act  of  1883,  Purd.,  2004, 
provides  a  statutory  proceeding  in  the  Orphans*  Court  by  which  a  record 
may  be  made  of  "the  names  and  residences  of  the  next  of  kin  and  heirs,  and 
as  to  what  property  said  intestate  possessed  at  the  time  of  death."  The 
record  is  prima  facie  proof  but  "shall  not  prevent  other  evidence  of  the  same 
facts  in  any  proceeding  in  court."  Title  examiners  would  be  assisted  if 
more  heirs  followed  this  statutory  proceeding. 

Section  286.  Estates  tail  were  not  within  the  provision  of  the  early 
intestate  acts  as  stated  in  the  Supreme  Court  Examiner's  Case  of  Lyle  vs.  a 


Richards,  9  S.  &  R.,  354,  and  it  was  held  in  Guthrie's  Appeal,  37  Pa.,  9,  17 
f  i860),  that  the  Act  of  1833  did  not  change  this  ruling.  An  earlier  case  was 
practically  overruled  by  Mr.  Justice  Strong  in  Guthrie's  Appeal,  The  Act 
of  1855,  Purd.,  1485,  abolished  estates  tail  and  the  question  would  not  now 
arise  except  in  passing  upon  old  titles. 

Section  287.  Trust  estates  passed  upon  the  death  of  a  trustee  to  his 
heir  at  common  law  and  not  according  to  the  intestate  acts :  Jenks  vs.  Back- 
house, I  Binney,  91.    If  a  sole  trustee  dies  the  legal  title  will  in  theory  pass 
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to  his  common  law  heir — ^his  oldest  son  usually — but  in  practice  the  trustee- 
ship is  regarded  as  vacant  until  the  court  appoints  a  new  trustee. 

Section  288.  The  resume  of  the  order  of  devolution  of  real  estate 
by  the  intestate  law  of  Pennsylvania  is  given  in  "Mitchell  on  Real  Estate 
and  Conveyancing  in  Pennsylvania"  at  page  309,  as  follows : 

1.  Wife,  if  issue,  one-third  for  life;  if  no  issue,  one-half  for  life,^**^^^ 
or,  Husband,  tenancy  by  curtesy. 

2.  Issue,  in  fee,  to  remotest  generation. 

3.  Father  and  mother,  for  life.  ^^^ 
\^                            4.     Brothers  and  sisters  of  whole  bloodAtheir  children  and  grand 
^                                              ohildron,  in  fee. 

Issue  of  brothers  and  sisters  of  whole  blood,  more  remote  than 
\  g«»4children,  in  fee. 

M  If  of     /  6.     Father  and  mother,  in  fee. 

\  blood     ■ 

v^  ^       I  7-     Brothers  and  sisters  of  half  blood  and  their  issue,  in  fee  (as 

vi  of  first  / 

above). 


\ 


1 


pur- 
chaser. 


8.  Next  of  kin,  of  required  blood.  ,         JLajaj    k-^  I^j^-^JmajloM 

9.  Widow  or  surviving  husband,  in  fee.      ^ 


10.  Next  of  kin,  generally. 

11.  The  Commonwealth. 

Section  289.  We  have  considered  "dower"  and  distinguished  "com- 
mon law"  and  "statutory"  dower.  The  former  relates  to  the  real  estate  of 
which  the  husband  did  not  die  seised  but  which  he  attempted  to  convey 
during  coverture  without  her  consent.  The  latter  relates  to  the  real  estate  of 
which  he  died  seised.    Compare  Sec.  90,  supra. 

Section  290.  A  widow  of  a  childless  husband  is  entitled  to  one-half 
of  his  real  estate  for  the  term  of  her  life  and  to  one-half  part  of  the  personal 
estate  absolutdy^  (fif '»  ^99^-)  ^^  default  of  known  heirs  or  kindred,  com- 
petent to  taI«,j[ffiewidow  may  take  the  whole  of  the  real  and  personal  estate 
absolutely  (Sec.  10  of  Act  of  1833,  Pur.,  2001).  In  addition  to  this  the  Act 
of  1909,  Pur.,  5621,  gives  such  a  widow  of  a  childless  husband  not  to  exceed 
$5,000  "absolutely,  to  be  chosen  by  her  from  the  real  or  personal  estate  or 
both."  This  share  awardable  to  the  widow  is  in  subordination  to  claims  of 
creditors.  Compare  Sec.  91,  supra.  She  is  entitled,  before  creditors,  to  her 
$300  exemption  out  of  real  or  personal  estate  by  Act  of  1851,  Purd.,  under 
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"Dower,"  page  1275.    If  she  takes  real  estate  of  a  value  of  $300,  she  takes 
it  in  fee  simple  title. 

Section  291.  If  the  husband  left  one  or  more  children  the  widow  is 
entitled  to  one-third  the  real  estate  for  life  and  one-third  of  the  personal 
property  absolutely.  The  injustice  of  this  is  apparent  if  there  is  but  one  child. 
The  widow  does  not  get  $5,cxx>  imder  the  Act  of  1909  if  there  are  children, 
adopted  or  otherwise:    McQuiston's  Est,,:ii  Biot.  R.7'y3R'     -^i^At  3/:} 

Section  292.  A  widow  may  take  against  her  husband's  will  as  though 
he  had  died  intestate:  Acts  of  1833,  1848,  1869,  Purd.,  under  "Wills,"  page 
5149.  If  h^  was  childless  she  may  take  against  the  will  the  $5,000  allowed 
by  the  Act  of  1909 :  Guenthoer's  Estate,  23*5  Pa.,  67.  Her  election  should 
be  recorded  in  the  office  of  the  recorder  of  deeds:  Act  of  191 1,  Purd.,  1912 
Supplement,  page  230.    Compare  Sec.  100,  supra,  and  Sec.  527,  post. 

Section  293.  THE  HUSBAND  of  an  intestate  woman  is  entitled  to 
her  real  estate  for  life  as  tenant  by  the  curtesy:  Sec.  84,  supra.  It  is  not 
necessary  that  there  be  "issue,  born  alive"  as  at  common  law :  Purd.,  1996. 
He  forfeits  all  rights  if  for  one  year  or  more  prior  to  her  death  he  refuses  to 
support  her  or  deserts  her:    Act  of  1855,  Purd.,  under  "Marriage,"  page  j. 

Section  294.  If  she  dies  testate  he  may  (i)  take  his  curtesy  against 
the  will,  taking  no  personal  estate,  or  (2)  he  may  take  "such  share  and  in- 
terest in  her  real  and  personal  estate  as  she  can,  when  surviving,  elect  to  take 
against  his  will,"  or  (3)  he  may  take  as  the  will  provides:  Act  of  1855, 
Purd.,  under  "Wills,"  page  5149;  Clark's  Appeal,  79  Pa.,  376.  His  election 
to  take  against  her  will  should  be  recorded:    Act  of  191 1. 

Section  295.  If  she  dies  intestate  he  takes  the  whole  of  the  personal 
estate  absolutely  if  there  are  no  children,  otherwise  a  child's  share:  Purd.. 
1996. 

Section  296.  A  childless  husband  taking  against  his  wife's  will  is  en- 
titled to  $5,000,  as  allowed  to  a  childless  widow  by  the  Act  of  1909 :  Pur- 
seWs  Est,,  244  Pa.,  407. 

Section  297.  If  there  are  no  known  heirs  or  kindred,  competent  to 
take,  the  husband  or  wife  of  an  intestate  is  entitled  to  the  whole  of  her  or  his 
real  estate  absolutely:  Sec.  10,  Act  of  1833,  Purd.,  2001.  Compare  Sec. 
303,  post 
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Section  298.  CHILDREN  AND  GRANDCHILDREN  take  per 
stirpes  if  of  diflferent  degree  or  per  capita  if  all  are  of  the  same  degree: 
Clements'  Estate,  160  Pa.,  391.  Such  lineal  descendants'  shares  are  subject, 
of  course,  to  the  estates  of  the  surviving  husband  or  wife  of  decedent.  Such 
children  and  lineal  descendants  take  as  tenants  in  common:  Act  of  1885, 
Purd.,  2002.  Posthumus  children  "inherit  in  like  manner  as  if  they  had 
been  bom  in  the  lifetime  of  such  intestate":  Section  13,  Purd.,  2002.  A 
child  adopted  by  deed  or  by  proceedings  in  common  pleas  (Sec.  388,  post) 
is  given  "all  the  rights  of  a  child  and  heir  of  such  adopting  parent"  except 
that  it  cannot  become  heir  to  the  adopting  parent's  collateral  relatives :  Bur- 
net fs  Estate,  219  Pa.,  599;  Carroll's  Estate,  219  Pa.,  440.  Compare  Sec. 
527,  post.  Illegitimate  children  may  inherit  from  their  mother  or  grand- 
mother or  from  each  other:  Act  of  1897,  Purd.,  2004.  Or  from  their 
mother's  legitimate  children  as  though  of  the  half  blood:  Act  of  1901, 
Purd.,  2006. 

Section  299.  A  child's  share  may  be  subject  to  the  provisions  of  Sec 
16  of  the  Act  of  1833,  Purd.,  2002.  If  a  child  has  received  real  or  per- 
sonal estate  by  "settlement"  or  "advancement"  his  share  must  be  reduced 
by  the  value  thereof  so  that  there  shall  be  equality  among  all  the  children 
There  is  sometimes  difficulty  in  distinguishing  gifts,  loans  and  advancements 
but  the  subject  is  one  in  the  Course  on  Orphans'  Court. 

Section  300.  PARENTS  of  a  childless  intestate  take  his  real  estate 
for  life  as  tenants  by  the  entireties,  subject  to  the  estate  passing  to  the  widow 
or  husband.  In  such  case  the  parents  take  the  remaining  personal  estate 
absolutely.  If  there  be  no  lineal  descendants,  brothers,  sisters,  nephews  or 
nieces,  the  parents  will  take  the  real  estate  absolutely :  Sections  3  and  5  of 
Act  of  1833,  Purd.,  1998.  If  there  is  one  parent  he  or  she  will  take  if  "of 
the  blood  of  the  first  purchaser" :  Mc Williams  vs.  Ross,  46  Pa.,  369.  Com- 
pare Sec.  103,  supra.  Note  that  adopting  parents  take  from  an  adopted  child 
in  preference  to  the  natural  parents  in  certain  circumstances:  Act  of  1887, 
Purd.,  2006. 

Section  301.  BROTHERS  AND  SISTERS  of  the  whole  blood  and 
their  lineal  descendants  take  next  in  order  subject  to  previous  estates  in  the 
decedent's  husband  or  wife  and  in  the  parents.  Such  brothers  and  sisters 
and  nephews  and  nieces  take  per  capita  if  all  of  the  same  degree  and  other- 
wise per  stirpes.  The  right  to  take  by  "representation"  is  given  in  such  cases 
by  the  Act  of  1855,  Purd.,  1999,  so  that  children  or  grandchildren  of  a  de- 
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ceased  brother  or  sister  will  represent  and  take  the  share  such  brother  or 
sister  would  have  taken  if  living. 

The  whole  blood  and  the  half  bipod  share  equally  in  personalty  but  as 
to  real  estate  the  half  blood  does  not  inherit  unless  there  be  no  whole  blood 
brothers  or  sisters,  nephews  or  nieces  and  no  surviving  parents :  Sec.  6,  Act 
of  1833. 

Section  302.  THE  NEXT  OF  KIN  OR  COLLATERAL  HEIRS 
"of  the  blood  of  the  first  purchaser*'  will  next  inherit  in  default  of  issue, 
parents,  brothers  and  sisters  and  their  issue,  subject  to  life  estates  in  husband 
or  wife.  The  "perquisitor"  is  the  person  who  first,  in  the  line  of  descent, 
purchased  the  land.  In  Parr  vs.  Bankhart,  22  Pa,  291,  A.  purchased  land 
during  his  wife's  life.  She  died  in  1825.  A.  died  intestate  in  1845,  survived 
by  a  son,  B.  who  died  unmarried  and  childless  in  1852  survivjed  by  two 
paternal  aunts  and  two  maternal  uncles.  The  paternal  aunts  were  of  blood 
of  the  first  purchaser  and  took  the  real  estate  to  the  exclusion  of  the  maternal 
uncles.  (Note  that  the  law  as  stated  in  the  second  paragraph  of  the  syllabus 
has  been  amended  by  the  Act  of  1855  extending  the  application  of  "repre- 
sentation.") 

Section  303.  THE  HUSBAND  OR  WIDOW  wiU  take  the  real  estate 
absolutely  in  default  of  lineal  or  collateral  relations  of  the  blood  of  the  first 
purchaser. 

Section  304.  To  prevent  escheat  and  in  default  of  all  possible  next 
of  kin  or  heirs  or  spouses  above  mentioned  as  competent  to  take  the  real  estate 
"shall  pass  to  and  be  enjoyed  by  the  next  of  kin  of  such  intestate,  without  re- 
gard to  the  ancestor  or  other  relative  from  whom  such  estate  may  have  come." 

Section  305.  In  default  of  all  such  heirs,  etc.,  the  estate  "shall  go  to 
and  be  vested  in  the  Commonwealth  by  escheat":  Sec.  12,  Act  of  1833, 
Purd.,  2002.    G>mpare  Sec.  308,  post. 

Section  306.  Consanguinity — lineal  or  collateral — ^and  affinity  are  ex- 
plained by  Blackstone  and  need  little  explanation  here.  The  former  exists  be- 
tween persons  descended  from  the  same  stock  or  common  ancestor.  Grand- 
father and  grandson  are  related  by  lineal  consanguinity  and  second  cousins 
by  collateral.  laJenasylYaP^^  ^5  determine  "degrees"  of  consanguinity  by 
the  civil  method.  A  man's  brother  is  of  tfie  secona  degree  and  his  cousin  is 
of  the  fourth.  We  count  upward  to  the  common  ancestor  and  downward  to 
the  relative.    By  the  canon  law  the  count  was  from  the  ancestor  to  the  more 
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remote  one  of  twg  relatives:  McDowell  vs.  Addams,  45  Pa.,  430, — where 
an  estate  went  to  a  grandmother  in  preference  to  an  uncle.  Relationship 
depending  upon  marriage  is  affinity. 

Section  307.  The  seven  canons  of  descent  formulated  by  Lord  Hale 
and  illustrated  in  Blackstone  are  authoritive  in  Pennsylvania  only  to  a  lim- 
ited extent.    To  illustrate : 

I.  "Inheritances  lineally  descend  .  .  .  ^ut  shall  ne¥er  lineally  ascend." 
In  Pennsylvania  an  estate  may  ascend  and  a  man's  grandmother  may  be  his 
heir:    McDowell  vs.  Addams,  45  Pa.,  430. 

II.  "Male  issue  shall  be  admitted  before  the  female."  No  distinction 
is  made  in  this  respect  in  Pennsylvania  by  the  Intestate  Act. 

III.  "Where  there  are  two  or  more  males,  in  equal  degree,  the  oldest 
only  shall  inherit;  but  the  females  all  together."  Primo-geniture  is  abolished 
by  the  Intestate  Act.  An  older  son  has  the  first  bid  in  a  partition  case  and  was 
entitled  to  a  now  obsolete  estate  tail — Guthrie's  Appeal,  37  Pa.,  9, — ^but  the 
preference  goes  for  nothing  else. 

IV.  "Lineal  descendants,  in  infinitum  shall  represent  their  ancestor." 
Thus  if  a  man  leaves  a  son,  a  daughter  and  three  children  of  a  deceased  son 
the  estate  will  be  in  nine  parts  and  the  son  will  have  three  parts,  the  daughter 
three  and  the  three  grandchildren  will  "represent"  their  dead  father  and  take 
a  ninth  each.  This  is  descent  per  stirpes.  If  there  were  nine  grandchildren 
and  no  children  each  would  take  per  capita.  If  all  of  the  descendants  are  of 
the  same  degree  they  take  per  capita,  otherwise  per  stirpes.  See  Act  of 
1833,  Purd.,  1997.  The  Act  of  1833  provided  that  there  should  be  "no 
representation  admitted  amongst  collaterals  after  brothers'  and  sisters'  chil- 
dren" but  an  amendment  of  1855  extended  this  to  grandchildren  of  brothers 
and  sisters  and  to  children  of  uncles  and  aunts  Purd.,  1999.  The  Act  of 
1887  extended  the  right  of  representation  amongst  all  collaterals  sprung  from 
the  decedent's  grandparent  subject  to  the  other  provisions  of  the  Intestate 
Act  and  to  the  provisions  of  the  Act  of  1855,  just  referred  to:  Whitaker's 
Estate,  175  Pa.,  139. 

V.  "On  failure  of  lineal  descendants  the  inheritance  shall  descend  to 
his  collateral  relations,  being  of  the  blood  of  the  first  purchaser."  This  is  the 
general  rule  in  Pennsylvania  and  has  been  explained.  On  failure  of  all  such 
collaterals  and  there  being  no  surviving  spouse  the  "blood"  is  not  necessary. 
It  must  be  remembered  that  parents  come  in  before  collaterals.  See  table 
above,  Section  288. 

107  I 


Digitized  by 


Google 


Digitized  by 


Google 


^^f      \       I  VI.     "The  collateral  heir  must  be  the  next  collateral  kinsman  of  the 

whole  blood."     This  is  partially  true  in  Pennsylvania.     In  default  of  any 

members  of  the  first  six  classes  in  the  table  given  above,  Sec.  288,  brothers 

»  and  sisters  of  the  half  blood  may  inherit  if  they  are  of  the  blood  of  the  per- 

<    I*'  quisitor.     This  distinction  against  half  blood  does  not  apply  to  uncles  and 

•  '  aunts,  it  is  confined  to  brothers  and  si.sters:    Banner  vs.  Shissler,  31  Pa.,  289. 


■V   >  ^ 


% 


\       i  VII.     "In  collateral  inheritances  the  male  stock  shall  be  preferred  to  the 

"     T  female"  .  .  .    This  is  not  the  rule  in  Pennsylvania. 

ESCHEAT. 

Section  308.  This  is  title  by  "purchase"  and  "an  obstruction  in  the 
course  of  descent,  and  a  consequent  determination  of  the  tenure,  by  some  un- 
forseen  contingency."  It  results  propter  defectum  sanguinis — from  failure 
of  issue — or  propter  delictum  tenentis — from  fault  of  the  tenant. 

Section  309.  There  were  many  instances  of  escheat  in  England  that 
could  not  occur  here.    Taking  up  the  reasons  given  in  Blackstone,  page  246 : 

I,  2,  3.  The  Intestate  Act,  Sec.  12,  Purd.,  2002,  provides  that  "in  de- 
fault of  all  such  known  heirs  or  kindred,  widow  or  surviving  husband  as 
aforesaid"  the  real  and  personal  estate  shall  escheat  to  the  Commonwealth. 
Any  known  kindred  whether  of  the  whole  or  half  blood  or  whether  of  the 
blood  of  the  first  purchaser  or  not  will  inherit  before  there  can  be  escheat. 
The  rule  in  England  was  much  stricter. 

4.  Monsters  had  no  inheritable  blood  and  this  seems  to  be  the  rule  here. 

5.  Illegitimates  may  inherit  from  their  mother  or  grandmother  and 
from  each  other,  etc. :  Act  of  1855  and  amendments,  Purd.,  2004.  Prior  to 
the  Constitution  of  1874,  prohibiting  such  special  legislation,  many  acts  of 
assembly  were  passed  for  particular  cases :  McGunnigle  vs,  McKee,  yy  Pa.,  81. 

6.  Aliens  could  not  have  heirs  at  common  law  but  many  statutes  in 
Pennsylvania  authorize  aliens  to  enjoy,  dispose  of,  or  acquire  real  estate: 
Purd..  under  "Aliens,"  299.  An  Act  of  1861  authorizes  aliens  to  hold  land 
"not  exceeding  in  quantity  5,000  acres  nor  in  n^t  annual  income  $20,000." 

7.  Attainder  worked  corruption  of  the  blood  at  common  law  but  the 
Constitution  of  1874,  Art.  i.  Sections  18  and  19,  prohibits  attainders  for 
treason  or  felony  and  provides  that  "no  attainder  shall  work  corruption  of 
blood,  nor,  except  during  the  life  of  the  offender,  forfeiture  of  estate  to  the 
Commonwealth."    The  same  section  provides  that  estates  of  suicides  shall 
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descend  in  the  regular  way.  The  legislature  has  passed  no  act  for  attainder 
even  for  life  and  in  Carpenter's  Estate.  i7o  Pa.,  203,  it  was  held  that  a  son 
might  inherit  his  father's  estate  although  he  murdered  him  to  acquire  it.  It 
is  frequently  provided  that  a  crime  may  be  punished  by  a  "fine"  but  that  is 
not  the  same  as  attainder  or  even  forfeiture  at  common  law. 

7,  a.  Corporations  can  hold  real  estate  only  for  necessary  corporate 
purposes:  Const,  of  1874,  Art.  16,  Sec.  6,  Purd.,  208.  Compare  Sec.  458, 
post.  The  Statutes  of  Mortmain  are  in  effect  to  a  limited  degree  in  Penn- 
sylvania and  many  corporations  are  limited  in  the  value  or  quantity  of  land 
they  may  hold.  Compare  Sec.  354,  post.  For  violation  of  such  statutory 
provisions  the  Commonwealth  may  enter  and  claim  escheat,  subject  to  limi- 
tations, (see  Act  of  1855,  Purd.,  596,  1477)  but  individuals  cannot  object. 
See  Supreme  Court  Examiner's  Case  oi  J^eaziire  vs.  Hillegas,  7  S.  &  R..  .^13. 
Compare  Farmer's  Bank  vs.  Fuel  Co.,  215  Pa.,  115.  See  statutes  in  Purd., 
under  "Charities,"  page  593,  and  under  "Escheats,"  page  1478,  and  supple-  Z^*-'      J 

ments  of  1907,  191 1,  etc.,  hmiting  religious  corporations  and  foreign  cor-       1^1  ^k^^^^^^ 
porations  in  their  holdings.    Because  corporations  of  other  states  are  limited  'fiAf^^-*^      /^ 

in  real  estate  holdings  or  in  some  cases  not  permitted  to  hold  real  estate,        iyj^ldfi^,    ,  ^ 
many  foreign  corporations  organize  subsidiary  land  companies.    The  Joseph  .AfixuC/'*^^ 

Home  Co.  (of  Maine)  does  a  dry  goods  business  in  a  building  leased  from  6^"^/^*-^^ 

and  owned  by  the  Joseph  Home  Land  Co.  (of  Penna.).     Most  of  the  coal 
mined  by  the  Pittsburgh  Coal  Co.  (of  N.  J.)  was  purchased  by  the  Pennsyl- 
vania Coal  Co.  (of  Penna.).    Note  that  a  foreign  corporation  may  not  "do 
business"  in  Penna.  unless  registered:     Act  of  1874,  Purd.,  1730.     Many     (^      ./|ji:  IH'^I 
"confirmation  acts"  cure  irregularities  or  voidable  holdings  of  real  estate  by  / 

such  entities,  more  particularly  when  a  conveyance  has  been  made  by  the    \     ^  ^    ^^    / 1-    » 
overreaching  corporation  to  an  individual:    Act  of  191 1,  Purd.,  1912,  Supp.     ^^  ,  \i  ^  •iXi^  - 


262,  Acts  of  1844  et  seq.,  Purd.,  1481.  Church  real  estate  must  be  held 
subject  tojhfi^cqntrol^f^ the Jay^  See  Purd.,  under  "Religious  So- 

cieties, page  41 10,  and  see  Krancznnas  vs.  Hoban,  221  Pa.,  213.  But  see 
the  Act  of  19 1 3,  P.  L.,  242, — an  apparent  attempt  to  aid  the  bishops  of  the 
Roman  Church.     Compare  Sec.  276,  supra,  in  re  charities. 

Section  310.  Upon  default  of  known  heirs  or  kindred  of  an  intestate 
decedent  escheat  proceedings  may  be  instig^ated  by  an  "informer"  (if  success- 
ful he  receives  a  "reward"  of  one-fourth  of  the  net  value  of  the  escheated 
property)  who  presents  the  case  to  the  Auditor  General  (the  office  of  Es- 
cheator  General  was  abolished  in  1821)  who  will  appoint  some  friend  (politi- 
cal, perhaps)  to  act  as  "escheator"  and  to  proceed  in  the  Orphans'  Court  in 
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the  manner  prescribed  by  the  Act  of  1889  and  its  supplements,  Purd.,  1468, 
Purd.,  1912,  Supp.  259.  The  escheator  receives  a  fee  of  fifteen  per  cent, 
of  all  moneys  paid  into  the  State  Treasury  after  an  adjudication  of  escheat, 
a  decree  of  sale  and  a  distribution  to  creditors  of  the  decedent :  Act  of  191 1. 
Any  party  interested  may  within  three  years  from  the  adjudication,  or  within 
three  years  after  attaining  age  if  he  was  a  minor  or  three  years  after  the 
removal  of  disability  of  that  sort,  "traverse  the  finding"  and  if  successful 
secure,  less  expenses,  the  money  paid  into  the  State  Treasury.  In  such  event 
the  "informer"  must  refund  his  "reward."  Formerly  the  land  was  not  sold 
for  seven  years  and  redemption  could  be  claimed  at  any  time  within  four- 
teen years:  Straub  vs,  Dimm,  2y  Pa.,  36.  No  escheat  proceedings  can  be 
instituted  after  twenty-one  years  from  the  death  of  a  man  who  was  supposed 
to  have  died  without  heirs,  etc.  Property  held  in  trust  may  escheat  upon  the 
death,  without  heirs,  etc.,  of  the  beneficiary:    Act  of  191 1. 


TITLE  BY  OCCUPANCY. 

Section  311.  Blackstone,  page  258,  says  that  this  right  arises  when 
an  estate  is  granted  to  A.  to  hold  for  the  life  of  B. — an  estate  per  auter  vie — 
and  A.  dies  before  B.,  after  which  time  the  man  who  first  entered  was  given 
the  estate  until  B.'s  death  "by  right  of  occupancy."  If  the  estate  was  granted 
to  A.  and  his  heirs  for  the  life  of  B.,  A.'s  heir  would  be  "special  occupant"  if 
A.  died  before  B.  The  act  of  1834,  Purd.,  1091,  provides  that  "unless  such 
an  estate  {per  auter  vie)  have  been  limited  to  the  decedent  and  his  heirs" 
the  remainder  of  the  term  between  A.'s  death  and  B.'s  "shall  go  to  the  execu- 
tors or  administrators,  be  included  in  the  inventory  and  subject  to  distribu- 
tion in  like  manner  as  leases  for  terms  of  years." 

Section  312.  A  man  may  have  title  by  "Settlement"  which  is  some- 
what similar.  Blackstone's  definition  of  occupancy  is  "the  taking  possession 
of  those  things  which  before  belonged  to  nobody."  The  formal  method  of 
acquiring  title  from  the  Penns  or  from  the  Commonwealth  was  by  war- 
rant, survey  and  patent,  already  referred  to,  but  many  titles  are  by  settle- 
ment and  improvement  "with  the  manifest  intention  of  making  the  land  a 
place  of  abode  and  the  means  of  supporting  a  family."  (Act  of  1786,  Purd., 
under  "Land  Office,"  page  2214).  In  Northwestern  Pennsylvania,  even 
titles  by  warrant  were  to  be  valid  only  when  the  warrantee  actually  lived  upon 
the  land  for  five  years  unless  prevented  by  the  enemies  of  the  United  States : 
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Act  of  1792,  Purd.,  222$;  Attorney  General  vs.  Grantees,  4  Dallas,  237.  The 
Acts  found  under  "Land  Office"  show  the  preference  to  "settlers*'  and  many 
titles  are  held  by  no  higher  right:  Zubber  vs.  Schrack,  46  Pa.,  71.  See 
Sec.  40,  supra. 

Section  313.  Somewhat  in  the  nature  of  title  of  occupancy  is  title  by 
accretion. 

Blackstone  says  that  the  gradual  building  up  of  land  bordering  on  a 
stream  by  washing  up  of  sand  and  earth  will  increase  the  land  of  the  riparian 
owner  but  if  the  alluvion  be  sudden  and  considerable  it  belongs  to  the  King. 

Section  314.  In  Pennsylvania  land  bounded  by  a  non-navigable  stream 
extends  to  the  middle  of  it:  Coovert  vs.  O' Conner ,  8  Watts,  470;  Sec.  412,  a 

post.    The  rule  is  different  as  to  navigable  streams  for  there  the  ownership  Ql%}^^^ 

extends  to  high  water  mark  absolutely  and  to  low  water  mark  subject  to  the      /    ^  X^^^y^"^ 
easement  of  passage  in  the  public  and  of  mooring  boats,  rafts,  etc.:    Stover] 
vs.  Jack,  60  Pa.,  .'^.^Q ;  Fulmer  vs.  Williams^  122  Pa.,  191.    A  riparian  owner's 
right  to  use  and  divert  the  water  is  discussed  in  Scranton  Co.  vs.  R.  R.,  240 
Pa.,  604.  Iffii^^Mf  t/-.     ^ia4A^    -Lj    Pet.    5<>ir 

Section  315.  High  and  low  water  marks  were  established  by  a  Com- 
mission acting  under  authority  of  a  Pennsylvania  Act  of  1858  along  the 
Ohio,  etc.,  rivers  near  Pittsburgh,  but  these  were  changed  by  action  of  the 
Secretary  of  War  acting  under  authority  of  Acts  of  Congress  of  1899,  1890, 
etc.     The  Federal  Government  claims  the  right  to  regulate  commerce  on  (jg/uAJi^ 

such  waters  and  the  Supreme  Court  has  ratified  the  establishment  of  "har-  i 

bor  lines"  by  the  Secretary  of  War,  although  such  action  may  affect  riparian        ^^^^    //< 
property  rights:    Philadelphia  Company  vs.  Stimson,  223  U.  S.,  605.        *   3  ^5/ 

Section  316.  The  riparian  owner  on  navigable  or  non-navigable 
streams  is  entitled  to  the  accretion  but  the  owner  upon  a  navigable  stream 
is  not  entitled  to  an  island  formed  by  accretion :  Wainriqht  vs.  McCulU>u<jh^ 
63  Pa.,  66.  The  Commonwealth  claims  title  to  the  islands  and  beds  of  navi- 
gable streams  and  will  issue  warrants  and  patents  with  special  formalities : 
Purd.,  under  "Land  Office,"  page  2233;  Act  of  1913,  P.  L.,  665.  See  Alle- 
gheny vs.  Nelson,  25  Pa.,  332,  and  Allegheny  vs.  Moorhead,  80  Pa.,  118,  as 
to  "Kilbuck  Island"  and  "Nelson  Island"  opposite  the  "Point" — ^this  is  now 
"Exposition  Park." 

Section  317.  Navigable  streams  in  England  were  those  in  which  the 
tide  ebbed  and  flowed.    Here  the  characterization  of  a  stream  depends  upon 

HI 


AA^uA^ 


Digitized  by 


Google 


Digitized  by 


Google 


the  fact  of  navigability  or  non-navigability:  Carson  vs.  Blazer,  2  Binney, 
476.  In  many  cases,  however,  the  Legislature  has  arbitrarily  declared  the 
existence  of  a  "fact"  by  declaring  that  a  stream  is  navigable.  See  many  such 
statutes  in  Price's  Index  to  Local  Laws.  Chartiers  Creek  was  not  deep 
enough  to  float  large  boats  upon  but  it  was  deemed  wise  to  declare  it  navigable 
for  a  certain  distance  so  that  logs  might  be  floated  unimpeded  by  weirs  or 
dams.  Later  the  Act  declaring  it  navigable  was  repealed,  perhaps  because 
there  was  no  longer  occasion  to  float  logs. 

TITLE  BY  PRESCRIPTION  AND  TITLE  BY  ADVERSE 

POSSESSION. 

Section  318.  Title  by  prescription  exists  "when  a  man  can  show  no 
other  title  to  what  he  claims,  than  that  he,  and  those  under  whom  he  claims, 
have  immemorially  used  to  enjoy  it" 

Section  319.  Prescription  applies  to  incorporeal  hereditaments — ^pre- 
scription presupposes  a  grant  or  presumes  a  grant  from  lapse  of  time.  (An 
interest  in  land  cannot  be  prescribed  for,  although  there  may  be  a  presump- 
tion that  a  man  has  received  a  grant  or  deed  for  the  real  estate  he  occupies 
or  claims  after  a  lapse  of  time.  It  is  not  proper  to  say  that  he  claims  by  pre- 
scription— the  grant  is  presumed  but  it  is  a  grant  or  conveyance  of  an  estate 
in  land  and  not  a  mere  incorporeal  hereditament :  Dougherty  vs.  Welshaus. 
233  Pa.,  121.) 

The  acquisition  of  title  to  lands  of  long  continued  adverse  possession 
depends  upon  the  Statute  of  Limitations :    Sec.  336,  post. 

Section  320.  The  distinction  between  "prescription"  and  "adverse 
possession"  is  actual.  At  common  law  prescription  could  relate  only  to  those 
things  "which  lie  in  grant,"  that  is  a  deed  for  the  conveyance  of  an  incorpo- 
real hereditament.  Corporeal  hereditaments  "lie  in  livery"  and  the  Statute 
of  Limitations  applies  to  "manors,  lands,  tenements  and  hereditaments,"  not 
to  incorporeal  hereditaments.  Length  of  time  may  constitute  an  absolute 
bar  by  the  operation  of  the  Statute  of  Limitations  while  prescription  is 
based  upon  a  presumption  which  may  be  overcome  in  certain  circiunstances : 
Cooper  vs.  Smith,  9  S.  &  R.,  26. 

Section  321.  By  the  English  rule  a  prescription  was  founded  upon  an 
enjoyment  from  a  "time  whereof  the  memory  of  man  runneth  not  to  the  con- 
trary."   Statutes  arbitrarily  fixed  such  "time"  as  the  beginning  of  a  certain 
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reign,  as  from  the  time  of  Henry  I,  then  Henry  H,  then  Richard  I,  etc. 
Later  the  time  was  fixed  at  twenty  years  by  English  statute.  We  frequently 
say  certain  presumptions  arise  after  twenty  years,  as  that  a  judgment  has 
been  satisfied  or  sealed  instrument  paid,  but : 

Section  322.  In  Pennsylvania,  twenty-one  years  (not  twenty)  is  the 
period  required  to  raise  a  prescription.  This  period  is  by  analogy  to  the 
period  of  the  Statute  of  Limitations  by  the  Act  of  1785,  Purdon  under  "Lim- 
itations of  Actions,"  page  2268;  Dyer  vs,  Depui,  5  Wharton,  597. 

Section  323.  Considering,  first,  Prescription,  the  following  are  some 
essentials : 

Section  324.  Prescription  may  be  in  ^oss  and  pass  from  an  ancestor 
to  a  descendant  as  a  fgrggBjl  privilege  or  may  be  "in  a  que  estate"  and  an 
incident  to  the  ownership  of  land  as  an  appurtenant  easement.  Compare 
Sec.  454,  post  A  prescription  in  gross  is  much  more  difficult  to  establish. 
Proof  of  visits  to  a  stream  or  pond  for  fishing  on  the  Fourth  of  July  in  each  *^  \ 

year  for  twenty-one  years  would  not  establish  a  prescriptive  right:    Gibbs  ^  * 

vs.  Sweet,  20  Superior,  275;  TinicuntJ^i^hing  Co  y^^^^artfir^J%^^     21,  39.    T^ 
(Note:     This  latter  case  is  the  leading  one  in  Pennsylvania  and  Justice 
Sharswood's  decision  is  most  frequently  cited  on  this  subject  of  prescrip- 
tions, although  the  practical  result  of  the  litigants  was  the  opposite  when  the 
case  was  before  Justice  Agnew  on  a  different  state  of  facts  in  yy  Pa.,  310.) 

Section  325.  The  prescription  must  be  reasonable.  A  man  may  by 
express  grant  give  you  an  easement  which  will  destroy  the  usufruct  of  his 
property,  but  the  law  will  not  presume  such  a  grant  from  length  of  time :  *i  ^ 

Tinicum  Fishing  Co,  vs.  Carter,  61  Pa.,  41.    Title  by  adverse  possession  to  J^  ^ 

land,  as  distinguished  from  a  prescriptive  right  to  an  easement,  must  be  ex-  vL%> 

elusive.  ^^ 

Section  326.  The  use  must  be  adverse  or  hostile.  If  the  right  was 
exercised  by  license  or  permission,  no  prescription  can  arise  from  its  long 
continuance:  Esling  vs.  Williams,  10  Pa.,  126;  Bennett  vs.  Biddle,  140  Pa., 
396;  Hudson  vs.  Watson,  5  Superior,  456.    Compare  Sec.  iii,  supra. 

Section  327.  The  user  must  be  peaceable.  If  a  man  crosses  your  land 
vi  et  armis  the  law  will  not  presume  a  grant. 

Section  328.  The  user  must  be  open,  notorious  or  visible.  Occupa- 
tion under  ground,  not  visible  or  apparent,  will  not  give  a  way  for  pipes, 
etc.,  by  prescription ;    Cooper  vs.  Smith,  9  S.  &  R.,  26;  Pierce  vs.  Barney,  209 
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Pa.,  132.  "He  must  keq)  his  flag  flying  in  a  visible  and  hostile  manner.** 
There  may  be  an  exception  to  this  if  the  country  is  wild  and  has  never  been 
the  subject  of  actual  pedis  possessio — ^the  legal  title  to  such  lands  draws  to  it 
the  possession:    Dougherty  vs.  Welshaus,  233  Pa.,  121. 

Section  329.  The  user  must  be  uninterrupted  or  continuous — an  occa- 
sional user  will  give  no  right  nor  will  a  varying  and  indefinite  user :  Reimer 
vs.  S tuber,  20  Pa.,  458;  Brake  vs.  Crider,  107  Pa.,  210.  It  is  not  necessary 
that  the  user  be  continuous  in  one  man — each  succeeding  occupant  or  claim- 
ant must  show  title  imder  or  in  mmty  with  the  preceding  occupant  or 
claimant,  so  as  to  preserve  the  unity  ot  possession :  Shaffer  vs.  Lauria,  50 
Superior,  134,  141.    See  Sec.  346,  post.      Q(H^^  ^'    ^^y^  ^f  J^^ltL 

Section  330.  The  presumption  arises  against  persons  sui  juris.  Mar- 
ried women  are  now  sui  juris:  Act  of  1893.  It  seems  that  the  prescriptive 
right  would  mature  against  an  infant  after  twenty-one  years  and  ten  years 
after  he  has  attained  legal  age :  Weddle  vs.  Robertson,  6  Watts,  486;  Fassitt 
vs.  Seip,  249  Pa.,  576.  A  lunatic  may  be  barred  by  the  period  of  thirty  years : 
Act  of  1856,  Purdon,  2276. 


0^      c^ir^^^ 


Section  331.  The  presumption  does  not  arise  against  the  G)mmon- 
wealth:  Pittsburgh  vs.  Epping-Carpenter  Co.,  194  Pa.,  318.  Or  against  a 
railroad's  right  of  way:  P.  R.  R.  vs.  Free  port  Boro.,  138  Pa.,  91 ;  Templeton 
vs.  Co.,  50  Superior,  352.  Outside  the  right  of  way  the  railroad  has  no  sudi 
immmunity:    D.  L.  &  W.  R.  R.  vs.  Tobyhanna  Co.,  232  Pa.,  76. 

Section  332.  No  prescriptive  right  of  way  can  be  acquired  by  user, 
where  such  way  passes  through  unenclosed  woodland:  Act  of  1850;  Purdon, 
under  "Ways,"  page  5069. 

Section  333.  No  lapse  of  time  shall  raise  a  presumption,  or  justify  a 
prescription,  of  a  perpetual  right  from  the  stringing  of  wires  of  electric  and 
telegraph  companies  upon  any  building  or  land :  Act  of  1883 ;  Purdon,  under 
"Telegraph  Companies,"  page  4731. 

Section  334.  The  extent  of  the  right  gained  by  prescription  is  limited  - 
by  the  original  extent.  In  McCallum  vs,  Gerniantown  Water  Co.,  54  Pa.,  - 
40,  a  man  claimed  a  right  to  pollute  a  stream  and  it  was  ruled  that  no  more 
pollution  could  be  tolerated  than  existed  at  the  commencement  of  the  twenty- 
one  years.  It  must  not  be  understood,  however,  that  lapse  of  time  will  justify 
a  "nuisance":  Wakeling  vs.  Cocker,  26  Superior,  196;  Commonwealth  vs. 
Albinger,  i  Wharton,  469. 
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Section  335.  Interests  gained  by  prescription  may  be  lost  by  non-user, 
especially  when  the  conduct  of  the  parties  is  inconsistent  with  or  adverse  to 
the  existence  of  the  right:  Buckholder  vs,  Siglee,  7  W.  &  S.,  159.  A  pre- 
scriptive right  may  be  lost  by  mere  non-user  in  some  cases  while  a  right  aris- 
ing by  grant  will  be  lost  by  absolute  denial  or  ouster  or  obstruction  for 
twenty-one  years:  Lacy  vs.  Arneit,  33  Pa.,  169;  Lindeman  vs.  Lindsey,  69 
Pa.,  93;  Whitney  vs.  Welshaus,  50  Superior,  422.  It  will  be  remembered 
that  ground  rent  is  an  incorporeal  hereditament  and  is  usually  created  by 
deed.  The  owner  of  the  ground  rent  may  lose  it  by  failure  to  make  demand 
for  twenty-one  years:  Sec.  23,  stipra.  The  rule  was  otherwise  before  the 
passage  of  the  Act  of  1855,  Purdon,  2276;  St.  Mary's  Church  vs.  Miles,  i 
Wharton,  229. 


•  ■  '1 
Section  336.  Adverse  possession  for  the  period  of  the  Statute  of  Lim- 
itations will  give  title  to  real  estate — lands,  tenements  and  corporeal  heredi- 
taments— in  much  the  same  way,  and  subject  to  many  of  the  same  restric- 
tions, as  an  incorporeal  hereditament  may  be  acquired  by  prescription.  The 
Act  of  1785,  Purdon,  under  ''Limitation  of  Actions,"  page  2268,  prohibits 
any  entry  or  legal  proceeding  after  the  expiration  of  twenty-one  years  from 
the  time  the  right  accrued. 

Section  337.     "In  order  to  create  such  a  title  there  must  be  an  actual 

\^Z^  entry  and  user  of  the  property  such  as  the  true  owner  thereof  may  make 

I       .        KjutJU    without  leave  or  permission,  and  with  the  intention  to  retain  the  possession 

*''  and  profits  thereof  as  his  own.  .    .   .  The  essentials,  therefore,  to  constitute 

^^jdCd  (»^  adverse  possession  are:  (i)  actual  possession,  which  shall  be  (2)  hostile  and 

/L^y^       '  adverse,  (3)  continuous  and  uninterrupted,  (4)  visible,  open,  notorious  and 

i^.gji    exclusive,  and  if  it  is  desired  that  the  title  acquired  shall  extend  beyond  the 

^  uX^^       limits  of  the  land  actually  occupied,  it  must  be  (5)  uodoLColor^ or  claini_Qf 

title":     Stewart's  Purdon,  note  s.,  page  2272.       (^^^^  ^        ?i£^V»r> ^^^^^^ 


J  Section  338.     Adverse  possession  will  not  givetltle  againsFone"  not 

L^  l/»   lAJ^JlL'     sui  juris  until  an  additional  period  of  ten  years  has  elapsed  from  the  removal 
/Q    jj jjt  of  the  disability:    Section  4,  Act  of  1785,  as  amended  by  Acts  of  1815  and 

'^  1856,  and  Married  Women's  Act  of  1893.     The  holding  by  one  tenant  in 

common  is  not  adverse  to  his  co-tenants  unless  there  has  been  an  ouster  or   C^**^ 
unequivocal  denial  of  such  right  in  the  co-tenants :  Hart  vs.  Gregg,  10  Watts, 
185 ;  Sec.  230,  supra.    A  Trustee  or  one  in  a  fiduciary  capacity  cannot  acquire 
title  by  adverse  possession  against  a  cestui  que  trust  unless  in  certain  cases, 
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there  has  been  ouster  or  notice  of  adverse  possession:  Rush  vs,  Barr,  i 
Watts,  no.  Where  there  has  been  fraud  the  period  does  not  commence 
until  there  has  been  discovery:  Ferris  vs,  Henderson,  12  Pa.,  49.  "Nullum 
tempiis  occurrit  regi"  as  already  mentioned  in  connection  with  prescrip- 
tions, Sec.  331. 

Section  339.  A  title  by  adverse  possession  is  marketable:  Prati  vs, 
Ely,  67  Pa.,  396.  To  satisfy  the  doubting  and  to  perpetuate  evidence,  a  man 
claiming  title  of  this  sort  should  ask  the  court  for  a  rule  on  those  having  an 
apparent  interest  in  or  title  to  the  real  estate  which  they  have  not  enjoyed  for 
twenty-one  years  to  show  cause  why  they  should  not  bring  ejectment  within 
six  months  or  be  forever  barred :  Act  of  1905 ;  Purdon,  under  "Real  Estate," 
page  5912.  See  Act  of  1901 ;  Purdon,  2280,  for  authority  to  record  a  claim 
of  adverse  possession  if  the  claimant  is  out  of  possession. 

Section  340.     In  analogy  to  the  Statute  of  Limitations  are  a  few  acts 

which  give  parties  riper  titles  by  lapse  of  time.    The  Act  of  1895,  Purdon, 

,  ^       -.         under  "Decedents'  Estates,"  paga.1072,  makes  the  probate  of  a  will  in  the 

AvJ3i^  (yi.i-\    register's  office  conclusive  afterj^Se  years.     This  is  a  statutory  "rule  of 

^a  J^'I^S-^^^   evidence"  and  only  analogous  to  the  Statute  of  Limitations.     The  Act  of 

^^  1885,  Purdon,  2276,  makes  six  years  possession  by  a  sheriff's  vendee  prima 

facie  evidence  of  the  regularity  of  the  proceedings.  The  Act  of  1856,  Pur-  ^^  ^^^^-^ 
don,  2278,  Purdon,  4838.  requires  suit  within  five  years  to  enforce  an  equity  -jjfcg  Ju^^Zi^ 
of  redemption  or  an  implied  or  resulting  trust,  in  the  absence  of  fraud  and 
except  in  certain  fiduciary  relationships.  To  affect  bona  fide  creditors,  mort- 
gagees, purchasers,  etc.,  a  declaration  of  trust  must  be  recorded  or  an  action 
of  ejectment  brought  to  assert  a  trust  resulting  from  the  purchase  of  land  in 
the  name  of  one  with  the  money  of  another:  Sec.  277,  supra;  Act  of  1901. 
Purdon,  4850,  under  "Trusts." 

TITLE  BY  FORFEITURE. 

Section  341.  Blackstone  in  order  considers  this  sort  of  title  and  eun- 
merates  forfeiture:  i,  by  crimes;  2,  by  alienation  contrary  to  law;  3,  by 
by  non-presentation  to  a  benefice;  4,  by  simony,  a  corrupt  presentation  of  a 
benefice;  5,  by  non-performance  of  a  condition;  6,  by  waste;  7,  by  breach  of 
copyhold  custom ;  8,  by  bankniptcy.    Considering  these  in  turn : 

(i.)  The  Constitution  of  1874,  Sec.  19,  Art.  i,  provides  that  "no 
attainder  shall  work  corruption  of  blood,  nor,  except  during  the  life  of  the 
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offender,  forfeiture  of  estate  to  the  Commonwealth."  The  legislature  has 
passed  no  act  providing  for  forfeiture  even  during  the  life  of  the  offender: 
Carpenter's  Estate,  170  Pa.,  203.  Some  forfeitures  occurring  before  the 
Revolution  are  mentioned  in  i  Smith's  Laws,  436,  459.  Compare  Sec.  353, 
post. 

(2.)  Alienation  contrary  to  law — or  in  violation  to  the  Statutes  of 
Mortmain — has  been  discussed  (Sec.  308)  in  connection  with  Title  by  Es- 
cheat. Compare  the  Supreme  Court  Examiner's  case  of  L^zure  vs.  Hillegas, 
7  S.  &  R.,  313,  which  seems  to  say  that  such  forfeiture  can  be  claimed  only 
by  the  Commonwealth  upon  escheat  proceedings,  Sec.  309,  par.  7,  a,  supra. 
Alienation  by  a  life  tenant  resulted,  at  common  law,  in  forfeiture,  as  a  con- 
sequence of  the  theory  of  tenure,  if  the  conveyance  was  tortious.  It  does 
not  seem  that  a  conveyance  in  Pennsylvania  by  a  life  tenant  would  result  in 
an3rthing  more  than  an  assignment  of  an  interest  to  one  who  would  become 
a  tenant  per  autre  vie:  McKee  vs.  Pfoutz,  3  Dallas,  489;  Sec.  81,  supra. 
Disclaimer  by  a  tenant  for  years,  or  renimciation  of  the  relation  of  landlord 
and  tenant,  is  equivalent  to  alienation  for  it  is  said  to  work  a  forfeiture  of 
tlie  tenant's  interest  or  estate:  Newman  vs.  Rutter,  8  Watts,  54.  Aliena- 
tion to  an  alien  is  not  a  ground  for  forfeiture  as  statutes  mentioned  under 
"Escheat"  (Purd.,  under  "Aliens")  permit  holding  of  real  estate  by  aliens 
to  a  liberal  extent;  Sec.  359,  post. 

(3)  and  (4)  have  to  do  with  English  ecclesiastical  law. 

(5.)  The  non  performance  of  a  condition  and  its  results  have  been 
discussed  in  connection  with  "Estates  upon  Condition,"  Section  136. 

(6.)  Waste  resulted  in  the  forfeiture  of  a  particular  estate  and  the 
assessment  of  treble  damages  to  him  in  reversion  or  remainder  by  the  pro- 
visions of  the  Statute  of  Gloucester,  6  Edward  I,  c.  5.  This  was  reported 
as  in  force  in  Pennsylvania  by  the  Judges,  Roberts'  Digest,  426,  but  the  cases 
seem  to  say  that  waste  will  not  occasion  a  forfeiture :  Willard  vs.  IVillard, 
56  Pa.,  129;  Sec.  yy,  supra. 

(7.)  Breaches  of  copyhold  customs  do  not  concern  Pennsylvania  titles 
very  much. 

(8.)  Bankruptcy  was  analogous  to  a  crime  in  Blackstone's  day  and  for- 
feiture was  regarded  as  a  sort  of  pimishment.  The  various  Federal  Acts  (in 
force  from  1800  to  1803,  1841  to  1843,  1867  to  1878,  1898  to  date)  have 
provided  for  voluntary  or  involimtary  proceedings  by  which  a  man  may 
surrender  all  his  assets  for  marshalling  and  distribution  among  his  creditors. 
His  real  estate  passes  to  and  vests  in  the  trustee  for  creditors  and  the  trustee 
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may  and  should  record  a  certificate  of  adjudication  in  the  Recorder's  office 
so  as  to  notify  innocent  parties  of  the  transfer  of  the  real  estate  by  act  of  law : 
Act  1898  as  amended,  section  47  c,  section  70.  It  seems  that  the  world  is  put 
upon  notice  of  the  bankruptcy  proceedings,  without  such  local  recording,  and 
the  careful  title  examiner  will  search  the  bankruptcy  records  of  the  United 
States  District  Court.  Compare  Section  351,  post.  The  Pennsylvania  In- 
solvency Act  of  1901,  Purdon,  19^1,  is  in  abeyance  during  the  existence  of 
the  Federal  Act  in  so  far  as  it  may  conflict:  Citizen's  Bank  vs.  Gaas,  29 
Superior,  125.  Insolvents'  assignments  or  decrees  of  adjudication  are  re- 
corded locally,  Purdon,  1926,  and  the  receiver  or  assignee  becomes  vested 
with  the  title.  This  is  not  "forfeiture"  in  the  sense  of  Blackstone,  but  is 
mentioned  here  because  of  the  desire  to  follow  his  system  of  classification. 

TITLE  BY  ALIENATION. 

Who  May  Alien. 

Section  342.  The  general  rule  is  that  anyone  may  alien  or  transmit 
property  by  sale,  gift,  marriage  settlement  or  devise. 

Section  343.  In  a  number  of  instances  restraints  on  alienation  have 
been  declared  void  upon  the  theory  that  restraint  is  inconsistent  with  the 
nature  of  a  fee  simple  estate.  Attempted  total  restraints  against  alienation 
have  been  held  invalid:  McWilliams  vs.  Nisly,  2  S.  &  R.,  507;  Stone  vs. 
Carter,  48  Superior,  236,  239;  Sec.  149,  stipra,  and  Sec.  436,  post.  Whether 
a  partial  restraint  is  valid  or  void  is  somewhat  of  a  mooted  question.  Re- 
straints upon  alienation  are  permitted  in  separate  use  and  spendthrift  trusts, 
Sec.  271,  stipra,  but  these  are  equitable  and  not  legal  estates. 

Section  344.  In  a  few  instances  there  may  be  exceptions  to  the  rule 
that  anyone  may  alien  by  reason  of  the  nature  of  the  estate  or  by  reason  of 
some  personal  disability  in  the  person  of  the  grantor.  One  under  disability 
may  not  be  capable  of  alienating  but  be  capable  of  acquiring  real  estate.  An 
infant  may  inherit  property.  He  may  be  a  grantee  in  a  deed  but  if  there  are 
burdens  he  may  disaffirm — if  there  are  no  burdens  the  presumption  is  that 
he  will  affirm. 

Section  345.  The  rule  in  many  states  (16  Cyc,  653)  was  that  the 
owner  of  a  contingent  estate  or  of  a  mere  possibility  could  not  alien  but  in 
Pennsylvania  it  has  been  said :  "*  *  *  U  may  be  confidently  asserted  that  in 
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this  State  a  person,  sui  juris,  owning  a  contingent  remainder  in  land,  or  in 
personal  property,  may  sell  the  same":  Whelan  vs,  Phillips,  151  Pa.,  312; 
Richardson's  Estate,  236  Pa.,  136.  Such  a  grantor  would  probably  be  es- 
topped from  claiming  against  his  grantee:    Stewart  vs,  Neely,  139  Pa.,  309. 

Section  346.  The  English  Statute  of  32  Henry  VIII,  "The  Pretended 
Title  Act,"  declared  it  to  be  imlawful  to  buy  or  sell  any  pretended  right  or 
title  unless  the  vendors  had  been  in  possession  within  a  year  before  the  sale. 
The  fear  was  that  pretended  titles  might  be  granted  to  "great  men"  and  the 
weak  oppressed.  By  modern  law  there  is  no  restriction  upon  the  right  of 
transfer  arising  from  the  fact  that  the  land  is  in  the  adverse  possession  of  a 
third  person:  Stoever  vs.  Whitman,  6  Binney,  416,  420;  Over  field  vs. 
Christie,  7  S.  &  R.,  173.    See  Sees.  147,  supra,  and  329,  post. 

Section  .  347.  "Homesteads"  are  not  alienable  except  with  certain  for- 
malities in  some  states  but  such  laws  are  much  like  oiu*  exemption  laws  which 
relate  to  debtors  and  particularly  to  involuntary  alienations  by  execution  pro- 
cess, etc.  Compare  21  Cyc,  459  for  a  history  of  state  "homestead"  laws. 
Federal  "homesteads"  are  grants  of  unappropriated  U.  S.  lands  to  actual 
settlers:  32  Cyc.  831. 

Section  348.  Conveyances  in  fraud  of  creditors  were  declared  "utterly 
void"  by  the  Act  of  13  Elizabeth,  5,  (in  force  in  Pennsylvania,  see  5  Stewart's 
Purdon,  page  6147).  These  are  not  void  as  to  the  parties  grantor  and  grantee, 
as  many  a  man  conveying  for  this  purpose  has  learned  when  he  attempted  to 
secure  a  reconveyance  from  the  grantee  after  the  hard  times  have  passed: 
Bonesteel  vs.  Sullivan,  104  Pa.,  9.  A  fraudulent  conveyance  may  be  set 
aside  at  the  instance  of  the  administrator  or  personal  representative  of  the 
grantor  for  the  benefit  of  the  decedent's  creditors  but  not  for  the  benefit  of 
his  next  of  kin,  his  legatees  or  volunteers :  Chester  County  Trust  Co,  vs^uoh, 
241  Pa.,  124.  "Neither  the  law  nor  equity  will  extricate  a  rogue  from  his  own 
toils."  Such  a  conveyance  is  "void"  when  intended  "to  delay,  hinder  or 
defraud  creditors"  and  is  really  voidable,  for  until  a  creditor  takes  some 
initiative  the  conveyance  is  valid:  Kemmler  vs.  McGovern,  238  Pa.,  460. 
If  the  conveyance  is  "upon  good  (i.  e.,  valuable)  consideration  and  bona  fide," 
the  Act  by  the  proviso  of  section  6,  does  not  apply.  If  the  grantee  acts  in 
good  faith  therefore,  and,  in  ignorance  of  any  fraudulent  intent  on  the  part 
of  his  grantor,  pays  a  valuable  consideration  the  title  acquired  is  good.  The 
absence  of  valuable  consideration  will  not  necessarily  render  a  gift  invalid  if 
the  grantor  was  solvent  and  the  quantity  of  land  given  is  not  disproportionate, 
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in  the  circumstances,  to  his  total  assets :  Q^ro£s^A^^eql^i  Pa.,  241 ;  Harlan 
vs.  Maglaughlin,  90  Pa.,  293;  Chisholm  vs.  Moore,  49  Superior,  132.  Com- 
pare Sec.  501,  post 

Section  349.  Many  of  the  conveyances  attacked  are  those  made  by  a 
husband  to  his  wife  and  it  is  sometimes  said  that  the  burden  is  upon  her  to 
show  the  validity  of  the  conveyance:  Dalley's  Estate,  200  Pa.,  140;  Laughlin 
vs.  Laughlin,  219  Pa.,  629;  Coats  vs.  Gerlach,  44  Pa.,  43.  Compare  Sec. 
473,  par  d,  post. 

Section  350.  Conveyances  in  fraud  of  subsequent  purchasers  were  de- 
clared void  by  the  Statute  of  27  Elizabeth,  which  is  in  force  in  Pennsylvania 
as  modified  by  our  recording  acts.  In  England  every  voluntary  conveyance 
was  considered  fraudulent  but  here  fraud  is  not  presumed.  There  recording 
was  not  general,  here  it  has  been  and  our  Act  of  1775  provides  that  the 
recording  of  a  conveyance  shall  be  effectual  against  subsequent  purchasers. 
A  later  purchaser  taking  with  notice  (actual,  from  personal  knowledge,  or 
constructive,  from  recording)  would  be  committing  a  fraud.  Actual  fraud 
taints  a  conveyance  whether  voluntary  or  not,  or  recorded  or  not.  See  Su- 
preme Court  Examiner's  case  of  Lancaster's^  P^jf^tk^  ^  Rawle,  231  (1829).  A  /  ^ 
See  Act  of  1893,  amending  Act  of  1775,  Purd,  1173,  and  Duff  vs.  Patterson, 
159  Pa.,  312. 

Section  351.  Conveyances  in  violation  of  the  Bankruptcy  Act  of  Con- 
gress (1898,  section  60)  are  void  if  made  within  four  months  prior  to  the 
adjudication  of  bankruptcy  and  if  made  with  intent  to  prefer  a  creditor.  Com- 
pare section  341,  paragraph  8,  supra.  The  "preference"  can  be  set  aside jfjt 
can  be  shown JhaLthg__bankrupt  was  insolvent  and  that  Jie-andjiis^  creditor 
intended  thejreferenrp:  M^hitc  vs.  turner,  217  Pa.,  25;  Keith  vs.  Bank,  23 
Superior,  14;  Horine  z/s.  Lauria,  49  Superior,  171. 

Section  352.  Personal  disabilities,  such  as  to  render  one  incapable  of 
making  a  valid  conveyance,  are  mentioned  by  Blackstone  in  cases  of  (a)  per- 
sons attained  of  treason,  felony,  etc.,  (b)  corporations,  in  violation  of  the 
statutes  of  mortmain,  (c)  idiots,  lunatics,,  etc.,  (d)  infants,  (e)  persons  under 
liuress,  (f)  married  women. 

Section  353.  Criminals  cannot  be  compelled  to  forfeit  their  estates 
in  Pennsylvania  by  reason  of  attainer  or  conviction  of  crime,  as  already 
stated.  Sec.  341.  One  convicted  of  a  crime  may  be  sentenced  to  pay  a  fine  to 
the  Commonwealth  and  this  sentence  will  create  a  lien  against  his  real  estate 
with  the  result  that  execution  process  may  issue  for  a  sale  of  his  personal 
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or  real. estate.    It  is  customary  to  search  for  such  judgments  upon  the  dockets 
in  the  office  of  the  clerk  of  the  criminal  courts  when  examining  a  title. 

Section  354.  A  corporation  is  not  permitted  to  "take  or  hold  any 
real  estate,  except  such  as  may  be  necessary  and  proper  for  its  legitimate  busi- 
ness:" Const.,  Art.  16,  section  6.  As  already  stated  the  Statutes  of  Mort- 
main are  in  force  to  a  limited  extent  but  the  general  rule  is  that  only  the  G)m- 
monwealth  may  object  to  violations:  Leasure  vs,  HUleqas,  ^  S.  &  R.,  313.  /^  -  i  0  ^ 
Numerous  statutes  have  "confirmed"  titles  taken,  held  or  conveyed  by  corpora- 
tions: Purd.,  imder  "Escheat."  Compare  Sections  276  and  309,  supra, 
paragraph  7,  a,  and  458,  post. 

Stirk's  Estate,  232  Pa.,  98,  is  an  interesting  case  in  which  it  was  held  that 
a  corporation,  a  trust  company,  could  not  take  real  property  under  a  will  be- 
cause the  testatrix  sought  to  avoid  the  law  prohibiting  charitable  bequests  by 
wills  made  within  a  month  of  death.  She  made  an  alternative  bequest  to  the 
trust  company,  hoping  that  it  would  devote  the  property  to  the  charities,  in 
the  event  that  she  should  die  within  a  month.    Compare  Sec  359,  post. 

Section  355.  Idiots  and  persons  or  unsound  mind  are  not  capable  of 
contracting  and  therefore  of  conveying.  Blackstone  says  that  a  person  non 
compos  shall  not  be  permitted  to  stultify  himself  by  pleading  insanity  to  set 
aside  a  conveyance.  There  is  no  such  harsh  rule  here.  If  a  man  is  found  upon 
inquest  to  be  insane  it  is  a  part  of  the  return  of  the  inquisition  to  indicate 
"how  long  he  hath  been  so,  and  if  he  enjoys  lucid  intervals:"  Act  of  1836 
Purd.,  imder  "Lunatics,"  page  2388.  Some  states  regard  a  conveyance  by 
an  adjudged  lunatic  as  absolutely  void  but  while  we  regard  the  proceedings 
as  constructive  notice  to  the  world  of  the  incapacity  to  contract  (Imhoff  vs. 
IVitmer,  31  Pa.,  243)  we  did  not  regard  a  conveyance  (made  before  the  finding, 
and  within  the  time  from  which  he  has  been  a  lunatic)  as  more  than  voidable 
for  it  may  be  that  the  man  had  a  lucid  interval :  Klohs  vs.  Klohs,  61  Pa.,  245. 
If  a  man  has  been  declared  a  lunatic  his  conveyance  is  prima  facie  invalid, 
and  if  there  has  been  no  such  finding  in  a  lunacy  proceeding  the  presumption 
is  that  the  man  had  sufficient  capacity  to  contract  although  this  latter  pre- 
sumption may  be  overcome :  Rogers  vs.  Walker,  6  Pa.,  371 ;  Hoffman's  Estate, 
209  Pa.,  357.  Compare  Act  of  1913,  P.  L.,  358,  which  in  some  measure 
protects  a  purchaser  who  has  acquired  title  prior  to  the  finding  and  subse- 
quent to  the  date  which  the  inquest  fixes  as  the  commencement  of  the  lunacy. 
To  be  affected  such  a  purchaser  must  have  notice.  If  the  alleged  lunatic  has 
memory  and  judgment  enough  to  understand  the  character  of  his  act  and  his 
legal  responsibilities  the  deed  is  good  and  cannot  be  avoided  without  proof 
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of  fraud  or  undue  influence:  Noel  vs,  Karper,  53  Pa.,  99.  Testamentary 
soundness  of  mind  is  more  often  discussed  and  defined:  South  Side  Trust 
Co.  vs.  McGrew,  219  Pa.,  606;  DeHaven's  Appeal,  75  Pa.,  337.  Upon  proper 
proceedings  a  court  may  ratify  a  lunatic's  contract  to  sell  or  purchase  real 
estate :  Act  of  1836,  Sec.  35,  Purd.,  2399.  The  formal  and  strictly  proper 
way  to  convey  a  lunatic's  real  estate  is  through  the  committee  of  his  estate 
acting  under  an  order  of  court:  Act  of  1836,  Purd.,  2397,  and  "Price  Act" 
of  1853,  Purd.,  under  ''Real  Estate,"  page  4004;  Sec.  494,  post.  It  is  the 
prothonotary's  duty  to  index  lunacy  proceedings  in  the  judgment  index :  Act 
of  1 87 1,  Purd.,  4060. 

Proceedings  to  secure  the  adjudication  that  a  person  is  "weak  minded" 
are  simpler  than  lunacy  proceedings.  Such  a  finding  makes  the  person 
"wholly  incapable  of  making  any  contract  or  gift  whatever,  or  any  instrument 
in  writing,  and  the  entry  of  such  decree  shall  be  notice  to  the  world  of  such 
incapacity":  Act  of  1907,  Purd.,  5654.  This  statutory  incapacity  seems 
rebuttable :    Hoffman's  Estate,  209  Pa.,  357. 

"Habitual  dnmkards"  are  classed  as  lunatics  and  the  proceedings  are 
under  the  Act  of  1836.  Summary  committments  of  drunkards  or  "dope 
fiends"  under  the  Act  of  1903,  Purd.,  2407,  do  not  contemplate  management 
of  their  real  estate.  Occasional  drunkards  may  avoid  conve)rances  or  con- 
tracts made  during  unsober  moments:    Bush  vs.  Breinig,  113  Pa.,  310. 

Section  356.  Infants  are  all  persons  under  twenty-one  years  of  age. 
They  may  take  by  gift,  devise  or  descent,  for  here  no  contract  is  made;  but 
they  are  incapacitated  from  buying  or  conveying.  That  "years  of  discretion" 
may  have  been  reached  is  not  a  criterion:  Stoolfoos  vs.  Jenkins,  12  S.  &  R., 
399.  It  is  said  that  an  infant's  power  of  attorney  is  absolutely  void  (Knox 
vs.  Black,  22  Pa..  337)  but  the  general  rule  is  that  a  contract  or  conve)rance  is 
voidable  at  or  shortly  after  majority:  Dolph  vs.  Hand,  156  Pa.,  91.  If 
the  infant  desires  to  plead  the  "baby  act"  he  must  return  any  consideration 
money  if  he  still  has  it.  The  real  estate  of  an  infant  may  be  sold  by  his 
guardian  upon  proper  proceedings  in  the  Orphans'  Court :  Act  of  1851,  Purd., 
under  "Decedents  Estates."  page  11 19;  Act  of  1853,  Purd.,  under  "Real  Es- 
tate," page  4003;  Sees.  493,  494,  506,  post.  A  married  woman  may  join 
her  husband's  deed  so  as  to  bar  her  claim  for  dower  notwithstanding  her 
minority:  Act  of  1865,  Purd.,  under  "Deeds  and  Mortgages,"  page  1155. 
Whether  a  husband  under  21  years  of  age  could  or  could  not,  by  a  deed  for 
the  wife's  real  estate,  bar  his  curtesy  was  not  decided  in  Brunner  vs.  Ringe, 
57  Superior,  237,  but  it  was  held  that  the  deed  would  not  be  revoked  and 
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cancelled  unless  prompt  application  was  made  after  the  husband's  majority. 
Infant  trustees  may  sell  trust  property  under  the  supervision  of  the  court  as 
though  they  "were  of  full  a^e":  Act  of  1842,  Purdon,  under  "Trusts," 
page  4885.  H-^couMiMy^   ch:    Zjl^cxJ^   ^S3    ^^  S  )  / 

Section  357.  Persons  acting  under  duress  may  affirm  or  avoid  con- 
tracts made  by  them.  A  mere  threat  of  civil  or  criminal  prosecution  is  not 
duress:  Harris  vs.  Tyson,  24  Pa.,  347;  Sulzner  vs,  Cappea-Lemley  and 
Miller,  234  Pa.,  162.  Where  one  is  arrested  upon  a  mere  pretext  to  secure 
the  signing  of  a  deed  and  the  deed  is  signed  to  secure  a  release  from  arrest 
the  instrument  may  be  avoided  if  prompt  steps  are  taken.  The  same  result 
would  follow  if  the  arrest  is  originally  unlawful:  Work's  Appeal,  59  Pa., 
444.    Compare  Sec.  279,  supra,  in  re  trusts  ex  maleficio. 

Section  358.  Femes  covert  could  not  separately  enjoy  property  nor 
could  they  convey  any  interest  at  common  law.  By  a  custom  of  London  a 
married  woman's  interest  could  be  conveyed  by  deed  if  she  was  separately 
examined  by  a  judge  as  to  her  free  consent.  In  other  parts  of  England  it 
was  necessary  to  go  through  court  proceedings,  by  fine,  to  convey  her  interest. 
Our  Act  of  1770,  Purd.,  under  "Deeds  and  Mortgages,"  1151,  authorizes  a 
wife  to  join  with  her  husband  in  selling  her  land,  or  waiving  her  dower  right 
on  a  sale  of  his  land,  but  it  was  necessary  that  she  acknowledge  the  instru- 
ment after  she  had  been  examined  separate  and  apart  from  her  husband  by 
a  judge  or  magistrate  (or  notary.  Act  of  1864,  Purd.,  1158),  who  must  make 
known  to  her  the  nature  of  the  transaction,  etc.,  and  must  certify  to  the  com- 
pliance with  the  statutory  mandates  in  his  certificate  of  acknowledgment. 
Note  such  acknowledgments  in  older  deeds.  The  Act  of  1901,  Purd.,  1152, 
authorizes  a  married  woman  to  acknowledge  her  conveyance  as  though  she 
were  feme  sole.  A  curative  act,  1913,  P.  L.,  169,  purports  to  validate  deeds 
of  husband  and  wife  made  before  1901  and  not  acknowledged  in  the  way  re- 
quired by  the  Act  of  1770.  The  Act  may  be  unconstitutional.  Compare 
Buchanan  vs.  Corson,  51  Superior,  558,  upon  a  somewhat  analogous  case. 
Now  acknowledgment  is  necessary  only  where  it  is  desired  that  the  convey- 
ance be  recorded,  that  is  to  say,  a  married  woman  acknowledges  her  con- 
veyance only  for  those  reasons  which  a  man  would:  Jenkins  vs.  R.  R.,  210 
Pa.,  134.     Compare  Sec.  463,  post. 

Many  of  the  limitations  which  existed  at  common  law  upon  a  married 
woman's  right  to  acquire,  enjoy  and  hold  real  estate  were  removed  by  the 
Married  Woman's  Act  of  1848,  supposedly  passed  to  permit  Mrs.  Schenley 
to  enjoy  the  O'Hara  real  estate.    Further  privileges  were  conferred  by  the 
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Act  of  1887  and  almost  complete  emancipation  was  given  by  the  Act  of  1893, 
(Purd.,  imder  "Marriage,"  2449,  2451)  except  that  she  may  not  become 
accommodation  maker,  surety,  etc.,  and  may  not  convey  or  mortgage  her 
real  estate  "unless  her  husband  join  in  such  mortgage  or  conveyance."  The 
husband  does  not  have  to  be  mentioned  as  a  party.  If  he  signs  and  acknowl- 
edges the  instrument  it  is  valid :  Thompson  vs,  Lovrein,  82  Pa.,  432.  She 
may  make  a  will  (by  the  Act  of  1848  it  was  necessary  that  there  should  be 
two  subscribing  witnesses.  Sec.  525,  post)  but  her  husband  may  take  his 
curtesy  notwithstanding  or  he  may  "take  against  her  will"  as  she  could  take 
against  his,  Sec.  294,  supra.  He  does  not  need  to  join  if  they  are  living  apart 
in  pursuance  of  a  recorded  separation  agreement:  Act  of  1897,  Purd.,  2450. 
Nor  need  he  if  she  has  been  declared  a  "feme  sole  trader" :  Purd.,  1663,  Act 
of  1855.  Nor  if  she  is  a  trustee:  Act  of  1891,  Purd.,  under  "Trusts,"  4924. 
Within  a  year  after  the  Supreme  Court  (228  Pa.,  297)  had  said  that  a  con- 
veyance from  a  wife  to  her  husband  was  absolutely  void,  the  Act  of  191 1, 
P.  L.,  631,  made  such  conveyances  valid  and  attempted  to  validate  prior 
conve)rances.  The  retroactive  part  is  unconstitutional :  Buchanan  vs,  Corson, 
51  Superior,  558.  If  adiyorced_woman  afterwardsjiyes  with  thg^  co-re- 
spondent shells  "deemed  to  be  incapable  to  alienate  *  ♦  ♦  any;^of  her  lands, 
tenements  or  hereditaments,  but  all  deeds^wills^-appointments  and  convey- 
ances thereof,  shall  be  absolutely  void  and  ofjione  effect" :  Act  of  181 5,  Sec. 
ID,  Purdon,  1247. 

If  a  married  woman  is  the  cestui  que  trust  under  a  separate  use  trust 
she  has  no  power  to  convey,  charge  or  encumber  the  real  estate  unless  such 
power  was  expressly  given  her  by  the  instrument  creating  the  trust.  A  con- 
trary rule  prevails  in  England.  See  Supreme  Court  Examiners'  case  of  Latt^ 
castgtJ^,  rfalgn^  Rawle,  231 ;  MacConnell  vs.  Wright,  150  Pa.,  275;  Mac- 
Connell  vs,  Lindsay,  131  Pa.,  476.    Compare  Section  271,  supra. 

Section  359.  Blackstone  speaks  of  limitations  upon  aliens  and 
''papists^'  to  convey  real  estate  but  with  us  aliens  may  convey  (Purd.,  under 
"Aliens")  and  a  man's  religious  beliefs  can  have  nothing  to  do  with  his 
capacity  or  incapacity.  It  is  said  that  a  devise  to  an  infidel  society  is  void : 
Zeisweiss  vs.  James,  63  Pa.,  465,  471.  Compare  Sees.  276,  309,  par.  7,  a, 
354,  supra,  and  458,  post.  It  has  been  ruled  that  Indians  were  incapable  of 
conveying  to  individuals.  Indians  were  mere  occupants  and  might  release 
that  right  to  the  Crown,  the  Proprietaries,  or  the  State :  Johnson  vs.  Mcin- 
tosh, 8  Wheaton,  543.  Many  Acts  of  Congress  have  prohibited  purchases 
from  Indian  tribes.    Compare  Sec.  30,  supra.  -  i     LD%        I 
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Section  360.  A  trustee  has  no  power  to  convey  real  estate  unless  such 
power  is  given  by  the  deed  or  will  creating  the  trust  or  unless  such  convey- 
ance is  incidental  to  the  proper  execution  and  management  of  the  trust :  Seif 
vs,  Krebs,  239  Pa.,  422.  He  may,  and  in  most  cases  should,  secure  an  order 
of  court  authorizing  the  sale.  All  the  trustees  should  join.  See  Orphans* 
Court  Lectures  and  Equity  Course.  Compare  Sec.  494,  post,  in  re  "Price 
Act." 

COMMON  ASSURANCES  ARE: 

(i)  By  matter  in  pais,  or  deed — sometimes  called  voluntary  convey- 
ances. 

(2)  By  matter  of  record — sometimes  called  involuntary  conveyances. 
Section  489. 

(3)  By  special  custom.     Section  518. 

(4)  By  devise  or  last  will  and  testament.    Section  522. 

Alienation  by  Deed. 

Section  361.  "A  deed  is  a  writing  sealed  and  delivered  by  the  parties/' 
"A  deed  is  a  writing  or  instrument  written  on  paper  or  parchment,  sealed 
and  delivered,  to  prove  and  testify  the  agreement  of  the  parties,  whose  deed 
it  is,  to  the  things  contained  in  the  deed."  Our  Statute  of  Frauds  does  not 
lay  stress  upon  the  "sealing"  but  requires  conve)rances  of  estates  to  be  "by 
deed  or  note  in  writing,  signed  by  the  party  so  assigning,  granting  or  sur- 
rendering the  same,  or  their  agents  thereto  lawfully  authorized  by  writing, 
or  by  act  of  law":  Act  of  1772,  Purd.,  under  "Frauds  and  Perjuries,"  p. 
1757.    T)rpewriting  is  the  equivalent  of  writing  by  Act  of  1895,  Purd.,  4969. 

Section  362.  The  seal  does  not  seem  to  be  necessary:  Witman  vs, 
Reading,  191  Pa.,  134.  If  a  seal  is  insisted  upon  any  form  will  be  sufficient, 
even  a  dash,  period  or  flourish,  but  the  practice  is  to  write  word  "seal"  in 
a  scroll  or  the  initials  "L.  S." —  locus  sigUli,  The  chief  thing  is  that  the  signer 
adopt  some  symbol  whether  he  makes  it  or  finds  it  printed  or  typewritten  upon 
the  paper:  Hacker's  Appeal,  ig^  Pa.,  192;  Lorah  vs.  Nissly,  156  Pa.,  329; 
Alexander  vs.  Jameson,  5  Binney,  244.  A  corporation  grantor  should  execute 
a  conveyance  by  attaching  the  corporate  seal  although  in  Farmers^  Turnpike 
Co.  vs.  McCullough,  25  Pa.,  303,  it  was  said  that  a  seal  was  not  necessary. 
The  presence  of  the  seal  is  prinia  facie  evidence  that  the  deed  was  made  by 
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the  authority  of  the  corporation:    St.  Johns'  Church  vs.  Steinmetz,  i8  Pa.,        ^iST  f^jy^L^ 
273.    Corporate  acknowledgments  will  be  considered  later  on,  Section  458.  iIIiUqm^j 

Section  363.  Signing  is  necessary  and  a  seal  without  a  signature  is  in- 
sufficient: Miller  vs  Rnbbe,  107  Pa.,  395.  The  Statute  requires  signing  upon 
leases  exceeding  three  years  in  term  ( Whiting  vs.  Pittsburgh  Opera  House, 
88  Pa.,  100)  and  upon  conveyances  of  "messuages,  manors,  lands,  tene- 
ments or  hereditaments,"  corporeal  or  incorporeal.  Compare  Sec.  14,  supra. 
in  re  easements,  etc.  The  English  Statute  of  Charles  II,  1677,  is  not  in  force 
in  Pennsylvania  and  the  fourth  section,  relating  to  contracts  for  the  sale  of 
land,  has  never  been  adopted.  A  statute  of  April  22,  1856,  was  repealed  in 
1857,  so  that  all  contracts  for  the  sale  of  land  must  be  in  writing.  Damages 
for  the  breach  of  an  oral  contract  for  sale  will  be  limited  to  expenditures  the 
would-be  purchaser  has  made  and  any  actual  damage  suffered  but  he  cannot 
recover  for  the  loss  of  his  bargain  and  the  seller  cannot  recover  the  price, 
for  that  would  be  to  repeal  the  Act  of  1772:  Bender  vs.  Bender,  37  Pa.. 
419;  Harris  vs.  Harris,  70  Pa.,  170. 

Section  364.  A  man  may  sign  by  the  hand  of  another  if  the  other  signs 
for  him  at  his  request  and  in  his  presence:  Fitzpatrick  vs.  Engard,  175  Pa., 
393,  402.  Compare  Section  545,  post,  in  re  attorneys  in  fact.  A  man  who 
makes  his  "mark"  should  do  so  in  the  presence  of  two  attesting  and  subscrib- 
ing witnesses:  Shinhle  vs.  Crock,  17  Pa.,  159;  Sec.  459,  post.  See  a  very 
interesting  opinion  by  Mitchell,  J.,  in  Knox^s  Estate,  131  Pa.,  220,  as  to  the 
sufficiency  of  signing  instruments,  more  particularly  wills,  in  informal  wa)rs  , 
as  by  a  first  name,  by  initials,  abbreviations,  "nick  names,"  etc.        ^iJUlj    ^^^^    \jjJ^a^  ' 

Section  365.     If  less  than  all  of  a  number  of  owners  sign  a  conveyance^v^^/  '^  ^^LJoaJ 
it  will  be  good  as  to  those  who  do  sign  unless  it  can  be  shown  that  the  execu-    fiMm^     ia^oJ 


tion  by  all  was  a  condition  to  the  execution  and  delivery  by  a  few :  Donnelly       ^     ax^^vlaM^ 
vs.  Rafferty,  172  Pa.,  587. 

Section  366.  Delivery  of  a  deed  is  necessary  to  its  validity.  No  for- 
mality IS  essential  and  the  question  is  one  of  fact.  Possession  of  the  deed  by 
the  grantee  affords  a  strong  presumption  in  favor  of  delivery:  Cover  vs. 
Afanaway,  115  Pa.,  338;  Burke  vs.  Burke,  240  Pa.,  379.  Recording  is  prima 
facie  evidence  of  delivery :  Chess  vs.  Chess,  i  Penrose  and  Watts,  34.  The 
delivery  need  not  be  to  the  grantee  but  may  be  to  the  attorney  or  scrivener 
or  notary:  Blight  vs.  Schenck,  10  Pa.,  285.  A  delivery  in  escrow  is  meant 
to  take  effect  upon  the  performance  of  some  condition  by  the  grantee  but  such 
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escrow  should  be  with  a  third  party:    Banan's  Appeal,  113  Pa.,  58.    Q)m- 
pare  Sections  462  and  473,  post. 

Section  367.  Witnesses  usually  attest  the  signature  of  the  grantor  but 
they  do  not  seem  necessary.  (Subscribing  witnesses  are  necessary  upon 
deeds  and  wills  in  favor  of  charities  by  the  Act  of  1855,  amended  191 1,  P. 
L.,  702,  as  will  be  considered  in  the  Course  on  Orphans'  Court.)  Compare 
Section  525,  post. 

Section  368.  Acknowledgment  will  be  considered  later  as  will  record- 
ing.   Section  463. 

Section  369.  The  Statute  of  Frauds  requiring  a  "writing,  signed  by 
the  party,"  has  a  few  exceptions: 

Contracts  for  the  sale  of  land  are  enforceable,  though  not  in  writinfcjf 
there  has  been^*"part  performance*^  of  the  agreement  by  the  vendee  so  that^ 
it  would  be  inequitable  to  allow  the  vendor  to  repudiate  the  sale.  Certain 
statutes  authorized  orphans*  courts  to  grant  specific  performance  of  "parol 
contracts"  of  decedentsj^vherg^such  parol  comfacT shall  have  been  so  far  exe- 
cuted that  it  would„ Jbe  against_^^Qnty  to  rescmd  the  same":  Acts  of  1818, 
1834,  Purd.,  under  "Contracts  of  Decedents,"  pages  740,  742.  Courts  of 
equity  will  enforce  such  contracts  independently  of  statute  and  irrespective  of 
the  death  of  a  party :  Bispham's  Equity,  Sec.  384.  By  "part  performance" 
we  mean  that  the  purchaser  has  gone  into  possession,  paid  part  of  the  purchase 
price,  made  valuable  improvements,  etc.,  upon  the  faith  of  the  parol  agree- 
ment: Allen's  Est.,  i  W.  &  S.,  383;  Piatt  vs.  Seif,  207  Pa.,  614.  {Gable  vs. 
Whiteside,  242  Pa.,  188,  should  be  read  in  explanation  of  Piatt  vs.  Seif.) 

Judicial  sales  do  not  seem  to  be  within  the  requirement  of  the  Statute  of 
Frauds  and  it  does  not  seem  that  an  officer  making  a  sale  by  order  of  court 
must  sign  although  it  is  customary:    King  vs.  Gunnison,  4  Pa.,  171. 

Equitable  estates  are  frequently  created  to  prevent  fraud  and  the  fraudu- 
lent party  will  not  be  permitted  to  contend  that  there  is  no  "writing"  within 
the  Statute  of  Frauds.  "Trusts  e.x  nialeficio  arise  in  spite  of  the  Statute  of 
Frauds":  Bispham's  Equity,  Sec.  218.  All  declarations  of  trusts  "shall  be 
manifested  by  writing"  except  those  that  "may  arise  or  result  by  implication 
or  construction  of  law" :  Act  of  1856,  Purd,  1758.  But  to  make  a  resulting 
trust  effective  as  against  purchasers,  creditors,  etc.,  from  the  payment  of  the 
purchase  price  by  one  and  the  taking  of  title  in  the  name  of  another,  a  declara- 
tion of  trust  must  be  recorded  or  a  suit  in  ejectment  brought:  Act  of  1901. 
Compare  Sec.  277,  supra.    The  courts  will  not  enforce  "any  implied  or  re- 

127 


Digitized  by 


Google 


5  3"     ^jljixaJ>  ^     cdA^^J^     mAuc/i        ^A^uil^         )Aa^l       ^^~U^     i^i^^Jl^ 


Digitized  by 


Google 


suiting  trust  as  to  realty  but  within  five  years"  unless  there  has  been  "sub- 
stantial performance"  or  an  acknowledgment  in  writing  or  imless  there  be 
fraud :  Act  of  1856,  Purd.,  under  "Limitation  of  Actions,"  page  2280.  The 
Act  of  1865  excludes  attorneys  from  the  benefits  of  the  Act  of  1856  as  to 
"any  lands  purchased  or  held  by  him,  of  or  for  his  client. "j  ^Dl^Jr    iu)LA.^{>-tf      If^^^Pt 

r^^(&^  J^  MU£>i1  f>c,f^L\     nu^    '-^    ^^^   """^^^M^dtihl^ 

Title  by  equitable  estoppel  is  title  by  matter  in  pais,  and  outside  ofthe      2^"^^^^^        , 
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Statute  of  Frauds.    If  A.  stands  by  while  B.  is  erecting  a  house  which  A 

knows  to  extend  over  A.'s  land  the  law  will  not  permit  A.  to  oust  B.  from  the        n^^^^-^^^^^ 

land  occupied  by  the  projecting  building:    Redmond  vs.  Saving  Fund  Assn.,  io    tJi 

194  Pa.,  643.    If  A.  does  not  know  of  the  projection  or  if  he  does  not  know 

where  the  line  rims,  he  is  not  estopped — A.  is  not  bound  to  have  a  survey 

every  time  a  neighbor  builds  near  the  line :    Bispham's  Equity,  Sees.  287,  288. 

The  Statute  of  Frauds  does  not  apply  to  growing  timber  which  is  to  be 
removed  forthwith  for  it  is  then  regarded  as  personalty:  Patterson's  Ap., 
61  Pa.,  295.  Nor  to  a  license  which  is  usually  a  revocable  personal  privilege 
although  it  may  become  irrevocable  and  called  an  equitable  license  by  reason 
of  valuable  improvements  by  the  licensee :  LeFevre  vs.  LeFevre.  4  S.  &  R.. 
2:11;  Sec.  14,  supra.        ^JbiKb        ^   ?hJiA  •       ^«>r/^4  Ir^ 

See  other  exceptions  noted  in  note  b  to  Stewart's  Purdon,  page  1753. 


^o. 


Section  370.  Stamps,  required  by  various  statutes  to  raise  revenue, 
were  sometimes  essential  or  the  deed  could  not  be  given  in  evidence.  This 
necessity  is  mentioned  at  page  297  of  Blackstone  II.  The  Excise  Tax  Law 
of  Congress,  effective  from  September  i,  1862,  to  October  i,  1872,  required 
revenue  stamps  upon  all  conveyances.  Section  758  of  the  Act  of  Jime  30, 
1864,  and  other  acts  kindly  provided  that  title  should  not  be  defeated  by  want 
of  stamps:  Dowell  vs.  Applegate,  7  Fed.  Rep.,  881.  The  Spanish  War 
Revenue  Act  of  1898,  repealed  in  1902,  required  stamps  upon  conveyances 
but  the  failure  to  originally  attach  stamps  is  not  very  serious:  Sackett  vs. 
McCaffery,  131  Fed.  Rep.,  219;  Linton  vs.  Ins.  Co.,  104  Fed.  Rep.,  584. 
Many  state  courts  hold  that  the  failure  to  attach  stamps  will  not  prevent  the 
offering  of  unstamped  instruments  in  state  courts  upon  the  theory  that  Con- 
gress can  not  prescribe  rules  of  evidence  for  state  courts.  The  Federal  Rev- 
enue Act  of  1914,  requiring  stamps  upon  conve)rances,  makes  it  a  misde- 
meanor for  a  grantor  to  fail  to  attach  stamps.       f^SLfiilAJ(Q^     i^^^sJ^Cr  19 1  h      ^^ 
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KINDS  OF  DEEDS. 


Section  371.  Blackstone  distinguished  deeds  poll  and  indentures,  de- 
pending upon  whether  the  paper  or  parchment  was  "polled"  (shaved  quite 
even)  or  "indented"  with  saw  tooth  edges.  Here  the  scrivener  or  printer  will 
make  no  such  distinction  but  will  commence  a  deed  poll  with  "Know  all  men 
by  these  presents  *  *  *"  or  "To  all  to  whom  these  presents  may  come  *  *  *" 

and  will  commence  an  indenture  with  "This  indenture  made  this day 

of A.  D ,  by  and  between  *  *  *."    We  use  a  "conveyance'' 

to  transfer  property  from  A.  to  B.  while  the  sheriff  executes  a  "deed  poll" 
or  an  individual  will  let  all  men  know  that  he  is  a  trustee  by  a  "deed  poll' 
or  rather  a  declaration  of  trust.    Compare  Sees.  396  and  456,  post 

Section  372.  The  books  distinguish  common  law  conveyances  and 
statutory  conveyances,  or  those  which  derive  their  force  from  the  Statute  of 
Uses.  Common  law  conveyances  were  original — creating  an  estate,  or  trans- 
transferring,  or  extinguishing  an  estate  already  created.  Original  convey- 
ances were:  feoffment,  gift,  grant,  lease,  exchange  and  partition.  Derivative 
conveyances  were:  release,  conifirmation,  surrender,  assignment  and  defeas- 
ance. 

Section  373.  A  feoffment  was  accompanied  by  livery  of  seisin  and 
passed  an  estate  of  inheritance,  as  a  fee  simple,  using  the  words  "give,  grant 
and  enfeoff." 

Section  374.  A  gift  passed  an  estate  tail  and  livery  was  essential  at 
common  law. 

Section  375.  A  grant  passed  title  to  incorporeal  hereditaments.  These 
"lie  in  grant"  and  the  words  used  were  "give  and  grant." 

Section  376.  A  lease  conveyed  lands  or  tenements  for  life,  for  years, 
or  at  will,  but  always  for  a  less  time  than  the  lessor  had  in  the  premises.  The 
appropriate  words  were  "demise,  lease  and  to  farm  let."  We  regard  leases 
as  contracts  rather  than  of  the  dignity  of  conveyances.  A  lease  should  name 
and  describe,  the  lessor,  the  lessee,  the  thing  demised,  the  beginning  and  the 
end  of  the  term,  the  rent  to  be  paid  and  the  time  of  payment,  and  enumerate 
such  covenants  and  stipulations  as  the  parties  may  agree  upon.  It  should 
be  mutually  executed.  It  is  seldom  recorded.  The  implied  and  usual  cove- 
nants have  been  considered  in  treating  of  "Estates  for  Years,"  Sec.  104,  supra. 
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Section  377.  An  excliange  was  a  mutual  grant  of  equal  interests,  the 
one  in  consideration  of  the  other.  The  essential  word  was  "exchange"  which 
implied  a  warranty  that  if  one  title  proved  bad  the  party  who  took  it  might 
re-enter  upon  his  former  land.  We  prefer  mutual  deeds  with  the  usual 
covenants  of  title:    Gamble  vs.  McClure,  69  Pa.,  282. 

Section  378.  A  partition  may  be  effected  where  persons  having  unity 
of  possession  agree  to  divide  their  lands  in  severalty,  each  taking  a  distinct 
part.  Partition  is  not  a  sale  or  transfer  of  lands,  within  the  Statute  of 
I'>auds.  Tenants  in  common  may  run  a  division  line  and  take  possession 
of  separate  parcels  and  thus  accomplish  partition  by  executed  oral  agreement: 
McKnight  vs.  Bell,  135  Pa.,  358.  Perhaps  the  better  way  is  for  A.  and  B. 
to  convey  to  C.  and  A.  and  C.  to  convey  to  B.  and  B.  and  C.  to  A.  by  modern 
deeds.  This  will  avoid  complications  from  warranties  implied  and  we  have 
enough  difficulty  from  the  warranties  of  regular  deeds.  Compare  Sec.  231, 
snpra. 


Derivative  or  secondary  conveyances  were: 

Section  379.  A  release  which  was  a  conveyance  of  a  man's  right  in 
lands  to  another  who  hath  some  former  estate  in  possession.  The  apt  words 
are  "remise,  release  and  forever  quit  claim."  The  modem  "quit  claim  deed" 
is  a  development  of  the  release  although  the  modern  form  is  not  dependent 
upon  any  estate  or  interest  or  possession  in  the  grantee.  The  grantojun^^^*^ 
^"^-^    ^B  ^^  covenant  of  title  or  warrantv.    See  Sec.  453,  post. 

Section  380.  A  confirmation  makes  a  voidable  estate  sure  and  unavoid- 
able. After  majority  a  man  might  confirm  a  conveyance  given  during  minor- 
ity. The  apt  words  are:  "have  given,  granted,  ratified,  approved  and  con- 
firmed." 

Section  381.  A  surrender  is  a  yielding  up  of  the  less  estate  in  pos- 
session to  him  that  hath  a  greater  estate  in  remainder.  A  tenant  for  years 
may  surrender  to  the  remainderman.  The  apt  words  are :  "hath  surrendered, 
granted  and  yielded  up." 

Section  382.  An  assignment  is  a  transfer  of  a  particular  estate  in  lands, 
usually  of  a  term  of  years.  The  apt  words  are:  "assign,  transfer  and  set 
over."    Compare  Wood's  Est.,  243  Pa.,  211,  214. 
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Section  383.  A  defeasance  is  a  collateral  deed  affixing  conditions  to 
an  estate  granted  by  another  deed  made  at  the  same  time.  We  hav,e  already 
considered  (Sec.  160)  clauses  of  defeasance  in  mortgages  and  the  Acts  of 
1881,  Purd.,  1 180,  and  1909,  Purd.,  5395. 

Section  384.  The  Statute  of  Uses,  27  Henry  VIII,  made  a  radical 
change  in  conveyancing  and  practically  abolished  livery  of  seisin.  A  use 
might  be  transferred  without  seisin  for  equity  regarded  the  consideration  as 
the  essential.  Where  a  feoffment  was  without  consideration  equity  regarded 
the  feoffee  as  holding  for  the  use  of  the  feoffor.  When  a  bargain  was  made 
for  the  sale  of  land,  and  the  purchaser  paid  the  consideration,  equity  regarded 
the  vendor  as  seised  to  the  use  of  the  vendee.  The  Statute  did  not  abolish 
uses  but  provided  that  seisin  should  instantly  follow  and  unite  with  the  use. 
The  use  existed  only  for  an  instant  because  the  Statute  immediately  took  the 
seisin  away  from  the  person  m  whom  it  was  vested  and  transferred  it  to  the 
person  who  had  the  use,  who,  thereupon,  became  seised. 

Section  385.  Covenants  to  stand  seised  were  given  by  a  man  in  con- 
sideration of  blood  or  marriage  who  obligated  himself  to  stand  seised  of  land 
to  the  use  of  his  child,  wife  or  kinsman.  The  Statute  transferred  the  seisin — it 
executes  the  use.    This  is  of  rare  occurrence.        ^  /t)  A.   iH  tr  ) 

Section  386.  Bargain  and  sale  was  a  contract,  based  on  a  valuable  con- 
sideration, by  which  a  vendor  obligated  himself  to  convey  land  "and  becomes, 
by  such  a  bargain,  a  trustee  for,  or  seised  to  the  use  of,  the  bargainee;  and 
then  the  Statute  of  Uses  completes  the  purchase  *  *  *  the  bargain  first  vests 
the  uses,  and  then  the  Statute  vests  the  possession"  by  executing  the  use  and 
thus  livery  is  not  necessary.  The  year  the  Statute  of  Uses  was  passed  Par- 
liament passed  the  Statute  of  Enrollment  requiring  the  enrollment  within 
six  months  in  the  courts  or  in  the  county  of  any  contract  of  bargain  and  sale 
passing  a  freehold  interest. 

Section  387.  A  lease  and  release  was  invented  to  avoid  the  publicity  of 
enrollment.  A  lease  or  bargain  and  sale  was  executed,  for  a  valuable  con- 
sideration, by  which  the  lessee  or  bargainee  was  given  an  estate  for  one  year 
which  put  him  in  possession,  after  which  the  lessor  or  bargainor,  on  the  fol- 
lowing day,  executed  a  common  law  release  not  requiring  livery. 

In  Pennsylvania  deeds  of  bargain  and  sale  are  in  almost  universal  use. 
Leases  and  releases  were  used  by  the  Penns  in  some  of  the  earlier  conve)rances. 

Section  388.  In  the  parlance  of  the  legal  stationer  a  deed  is :  a  general 
warranty  deed,  a  special  warranty  deed,  a  Bar  Association  deed,  a  deed  under 
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the  form  prescribed  by  the  Act  of  1909,  P.  L.,  92,  a  quit  claim  deed,  etc. 
Conveyancers  use  the  different  forms  and  it  is  therefore  necessary  to  under- 
stand the  incidents  of  the  older  as  well  as  newer  forms.  "Deeds  of  adoption" 
were  not  known  at  common  law  but  are  used  in  Penna.  under  the  provisions 
of  an  Act  of  1872:    Ballard  vs.  Ward,  89  Pa.,  358. 

Section  389.  One  of  the  first  offices  established  after  William  Penn's 
arrival  was  that  for  recording  of  deeds  (5  Smith's  Laws,  416).  The  laws 
were  codified  in  1715,  (Purd.,  under  ''Deeds  and  Mortgages,"  1147),  which 
Act  and  its  amendments  prescribe  the  duties  of  the  recorder  of  deeds  in  each 
county.    Compare  Sec.  470,  post. 

Section  390.  "All  bargains  and  sales,  deeds  and  conveyances  of  lands, 
tenements  and  hereditaments,  *  *  *  may  be  recorded  in  the  said  office"  if 
acknowledged  by  the  grantor  or  proved  by  two  witnesses  (Act  of  1715,  Purd., 
1 1 50).  When  so  recorded  all  deeds  and  conveyances  "shall  be  of  the  same 
force  and  effect  here,  for  the  giving  of  possession  and  seisin,  and  making  good 
the  title  and  assurance  *  *  *  as  deeds  of  feoffment,  with  livery  and  seisin, 
or  deeds  enrolled  in  any  of  the  king's  courts  *  *  *  are  or  shall  be  in  the 
kingdom  of  Great  Britain":    Section  5  of  the  Act  of  1715,  Purd.,  1171. 

Section  391.  Our  modern  deed  is  regarded  as  a  combination  of  a  com- 
mon law  conveyance  and  a  conveyance  under  the  Statute  of  Uses  known  as 
an  enrolled  bargain  and  sale.  Compare  Sec.  401,  post.  The  purpose  of  the 
Act  of  171 5  was  to  dispense  with  visible  and  actual  investiture  by  livery  and 
at  the  same  time  to  prevent  secret  conveyances  by  giving  notoriety  through 
recording  where  he  who  rims  may  read.    Compare  Sec.  473,  post. 

Section  392.  The  failure  to  record  is  penalized  by  the  risk  that  inno- 
cent purchasers  and  mortgagees  of  the  grantor  will  not  have  constructive 
notice  from  the  record  of  the  interest  of  the  grantee.  Between  the  parties 
an  imrecorded  deed  is  valid. 

Section  393.  Feoffment  and  livery  at  common  law  had  certain  effects 
and  consequences  not  conceded  by  our  courts  notwithstanding  the  seeming 
words  of  Section  5.  An  instrument  to  be  valid  as  an  assurance  of  title  must 
be  a  good  deed,  neither  void  or  voidable,  made  by  parties  having  capacity  to 
contract,  must  have  essential  parts,  must  comply  with  the  requirements  of  the 
Statute  of  Frauds,  and  is  made  effective  by  delivery:  Eckman  vs.  Eckman, 
68  Pa.,  460;  Davis  vs.  Martin,  8  Superior,  133;  Desilver^s  Estate,  5  Rawle, 
III.  A  modem  recorded  deed  is  prima  facie  a  valid  conveyance,  while  a 
feoffment  with  livery  by  one  having  no  title,  was,  from  its  solemnity,  suffi- 
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cient  to  put  the  feoffee  in  possession  so  as  to  compel  the  true  owner  to  resort 
to  a  tedious  proprietary  action  by  writ  of  right  rather  than  the  compara- 
tively summary  possessory  action.  If  a  stranger  gives  a  deed  for  my  real 
estate  his  grantee  takes  nothing  more  than  the  stranger  had. 

Section  394.  A  valid  deed  must  have  "formal  and  orderly  parts" 
which  Blackstone  mentions  as:  i.  The  premises  including  date,  names  of 
parties,  a  recital  of  the  consideration,  apt  words  of  conveyance,  a  description 
of  the  land,  etc.;  2.  The  habendum  declaring  the  quantity  of  the  estate 
granted;  3.  The  tenendum  declaring  the  tenure  (this  is  of  no  use  now  and 
the  tenendum  is  joined  with  the  habendum) ;  4.  The  reddendum  declaring 
the  reservations  of  rent,  etc.,  to  the  grantor;  5.  The  conditions  or  qualifica- 
tions annexed  to  the  estate;  6.  The  warranty  of  title;  7.  The  covenants  as 
to  the  use  of  the  estate  or  to  as  to  refraining  from  something;  8.  The  con- 
clusion. We  might  add:  9.  The  attestation;  10.  The  recital  of  receipt  of 
the  consideration,  and,  11.  The  acknowledgment.  "The  ground,  founda- 
tion, end  and  purpose  of  making  the  deed  must  be  good  and  not  against  the 
law.  Otherwise  in  most  of  these  cases  the  deed  is  void  ab  initio":  Shep- 
pard's  Touchstone,  54. 

Section  395.  It  must  not  be  supposed  that  a  deed  must  contain  all 
these  "parts"  but  there  are  certain  essentials  to  make  a  paper  valid  as  a  deed : 
Riggs  vs.  New  Castle,  229  Pa.,  440,  492.  As  late  as  April,  1912,  the  Supreme 
Court  declared  a  paper  "wanting  in  the  requisites  of  a  deed  or  a  release"  as  it 
mentioned  neither  grantee,  description  of  real  estate,  nor  words  of  inherit- 
ance :    Amntick  vs.  Smith,  236  Pa.,  23. 


Considering  the  essential  and  non-essential  "orderly  parts"  we  must  de- 
tail as  follows: 

Section  396.  The  premises  or  preliminaries  include  the  first  words, 
the  date,  etc.  "This  indenture"  are  the  first  words  if  the  instrument  concerns 
two  parties  or  groups  of  parties.  If  there  are  three  parties  we  may  say 
"This  tripartite  indenture"  or  if  four,  "This  quadrepartite  indenture."  Com- 
pare Sec.  371,  supra. 

Section  397.    Then  follows  "*  *  *  made  this day  of 

A.  D.  191 . .."  The  date  is  not  essential  but  is  some  evidence  of  the  time  of 
delivery.  Care  should  be  taken  to  have  the  date  of  the  deed  contemporaneous 
or  prior  to  the  date  of  acknowledgment  (Sec.  467,  post).    An  executory  con- 
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tract  made  on  Sunday  (see  Purd.,  under  that  heading,  page  4485)  may  vio- 
late the  "Bhie  Law"  of  1794,  but  a  deed  seems  to  be  regarded  as  an  executed 
contract  and  valid :  Shuman  vs.  Shuman,  27  Pa.,  90.  Deeds  dated  or  ex- 
ecuted on  "Legal  Holidays,"  seem  to  be  valid:  Purd.,  under  "Holidays," 
page  183& 

Section  398.  The  names  of  the  parties  should  be  complete  and  definite. 
The  use  of  one  or  more  initials  rather  than  the  christian  name  before  a  sur- 
name is  bad  practice.  If  a  conveyance  is  to  Josephine  Brown  it  will  be  easier 
to  ascertain  judgments  against,  or  conveyances  by,  her  than  if  the  chain  of 
title  contained  the  name  of  J.  Brown.  The  older  deeds  "designated"  the 
parties  by  mentioning  that  a  man  was  a  "Yoeman"  or  a  "merchant,"  etc., 
but  the  modern  way  is  to  omit  any  designation  except  to  indicate  whether 
a  man  or  woman  is  married  or  unmarried  and  to  indicate  any  fact  of  par- 
ticular importance  as:  that  a  corporation  grantee  is  existing  under  the  laws 
of  this  or  some  other  state ;  that  the  grantees  take  as  partners  for  partnership 
purposes;  that  one  takes  or  conveys  as  a  representative  or  fiduciary;  that 
grantees  are  husband  and  wife — tenants  by  the  entireties — or  are  in  some 
other  status;  that  a  woman  grantor  is  a  feme  sole  trader  if  such  be  the  fact. 
The  name  of  the  grantee  may  be  inserted  in  a  blank  left  for  that  purpose  but 
until  the  insertion  is  made  and  the  instrument  is  delivered  the  deed  is  in- 
eflfective:  Reamer  vs.  Lamberton,  59  Pa.,  462.  At  common  law  an  agent 
could  not  make  such  an  insertion  unless  authorized  to  do  so  by  authority 
under  seal  but  now  an  agent  may  insert  any  but  his  own  name  without  other 
than  oral  authority:  Bell  vs.  Kennedy,  100  Pa.,  215;  Sec.  482,  post.  The 
grantee  must  be  capable  of  identification :  Africa  vs.  Trexler,  232  Pa.,  493, 
499.  A  deed  "to  the  employers  of  the  school  of  Plum  Creek"  was  held  void 
in  Kirk  vs.  King,  3  Pa.,  436.  A  man  has  no  "heirs"  while  he  lives  so  that 
a  conveyance  to  "the  heirs  of  Andrew  Lantz,  Jr.,"  was  valid  only  because 
the  Court  was  able  to  learn  that  the  word  "heirs"  was  equivalent  to  "chil- 
dren" from  other  portions  of  the  conveyance:  Huss  vs.  Stephens,  51  Pa.,  282. 

Section  399.  The  recitals  may  embrace  several  paragraphs  each  com- 
mencing with  "whereas"  and  averring  matters  of  more  or  less  importance  to 
the  chain  of  title,  the  reason  or  authority  for  the  conve)rance,  etc.  The  recital 
of  the  last  link  in  the  chain  of  title  or  of  all  the  links  by  referring  to  the  place 
of  record  usually  follows  the  description  of  the  land.  The  recital  following 
the  names  of  the  parties  may  detail  court  proceedings,  such  as  a  Price  Act 
proceeding,  or  may  indicate  some  particular  purpose  in  the  execution  of  the 
instrument,  as  the  execution  of  a  "power."    Recitals  are  not  conclusive  evi- 
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dence  of  the  allegations  but  acquire  greater  value  after  a  deed  has  become 
"ancient" — ^thirty  years  of  age:  McReynolds  vs.  Lougenberger,  57  Pa.,  13, 
31.  Recitals  in  ancient  deeds  of  matters  of  title  and  of  pedigree  are  evi- 
dence: Scharff  vs.  Keener,  64  Pa.,  376;  Dougherty  vs.  IVelshaus,  233  Pa., 
121.  If  a  prior  deed  is  lost,  a  recital  of  it  in  an  ancient  deed  is  receivable 
in  evidence  of  its  existence:  Garwood  vs.  Dennis,  4  Binney,  314;  Dorff  vs. 
Schmunk,  197  Pa,,  298, 

Section  400,  Following  any  "whereas"  clause  we  have  the  considera- 
tion clause :    "Now  this  indenture  witnesseth,  that  the  said  party  of  the  first 

part  (the  grantor)  for  and  in  consideration  of  the  sum  of  $ ,  lawful 

money  of  the  United  States,  unto  him  well  and  truly  paid  by  the  party  of  the 
second  part,  at  the  time  of  the  execution  hereof,  the  receipt  whereof  is  hereby 
acknowledged  *  *  *."  This  recital,  receipt  or  acknowledgment  is  merely 
prima  facie  evidence  of  the  fact  of  payment  or  the  amount  of  the  considera- 
tion price  and  may  be  rebutted  by  the  party  of  the  first  part — ^as  to  strangers 
it  is  a  mere  ex  parte  statement:  Lloyd  vs.  Lynch,  28  Pa.,  419.  See  Sec.  461, 
post 

Section  401.  The  apt  or  operative  words  of  the  conveyance  come  next 
in  order.  Our  older  forms  of  deeds  seemed  to  be  designed  so  as  to  combine 
the  customary  common  law  conveyances  with  the  Statute  of  Uses  convey- 
ances, for  they  consolidated  a  number  of  word  combinations.  These  instru- 
ments, following  the  words  "the  receipt  whereof  is  hereby  acknowledged," 
proceeded:  "hath  granted,  bargained,  sold,  aliened,  enfeoffed,  released,  con- 
veyed and  confirmed,  and  does  hereby  grant,  bargain,  sell,  etc.,  tmto  the 
said  party  of  the  second  part  his  heirs  and  assigns  forever"  (or  its  successors 
and  assigns)  if  the  conveyance  is  intended  to  pass  a  fee  simple  title.  The 
apt  words  of  a  feoffment,  a  gift,  a  grant,  a  release,  a  confirmation,  an  assign- 
ment, a  bargain  and  sale,  a  lease  and  release,  etc.,  are  here  found. 

Section  402.  The  Act  of  171 5,  Purd.,  under  "Deeds,"  page  11 72,  pro- 
vides that  the  words :  "ffl-ant^  bargain,  sell"  shall,  in  a  conveyance  to  a  man 
and  his  heirs,  be  construed  and  adjudged  "an  express  covenant  to  the  grantee, 
his  heirs  and  assigns,  to-wit,  that  the  grantor  was  seized  of  an  indefeasible 
estate,  in  fee  simple,  freed  from  encumbrances  done  or  suffered  from  the 
grantor  *  *  *  as  also  for  quiet  enjoyment  against  the  gfrantor,  his  heirs  and 
assigns,  unless  limited  by  express  words  contained  in  such  deed."  The  dif- 
ferent kinds  of  "warranties"  will  be  discussed  (Sec.  439)  later — ^these  statu- 
tory  words  create  a  "special  warrantv"  or  on<^  ^^f"?t  rl^iTTis  l^y  the  grantor^  ^ 
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his  heirs  or  assigns  as  distinguished  from  a  "general  warranty"  (by  express 
words)  or  one  against  claims  by  anyone:  Kf^tbtKvs.  Kurtz,  58  Pa.,  480, 
482;  Waslee  vs,  Rossinon,  231  Pa.,  219,  228. 

Section  403.  The  so-called  "Bar  Association  Adopted  Form"  of  deed 
uses  the  words  "do  grant,  bargain,  sell  and  convey." 

Section  404.  The  Act  of  1909,  Purd.,  Vol.  5,  p.  5394,  provides  that 
the  words  "grant  and  convey,"  or  either  one  of  said  words  "shall  be  effective 
to  pass  to  the  grantee  *  *  *  a  fee  simple  title  *  *  *  if  the  grantor  or 
grantors  possessed  such  title,  although  there  be  no  words  of  inheritance  or  of 
perpetuity  in  the  deeds"  unless  the  instrument  contains  an  express  limitation 
to  a  less  estate.  The  same  Act  provides  that  a  conveyance  shall  pass  all  right, 
title,  interest,  property,  claim,  etc.,  of  the  grantor  in  law,  equity  or  otherwise 
together  with  all  improvements,  ways,  water  courses,  appurtenances,  etc., 
reversions,  remainders,  rents,  issues  and  profits  "unless  an  exception  or  reser- 
vation be  made  therein." 

The  Act  of  1909  makes  the  words  "grant  and  convey"  or  either  of  them, 
of  the  same  force  that  the  Act  of  1715  made  the  words  "grant,  bargain,  sell." 

Section  405.     The  description  of  the  premises  usually  commences :  "All 

that  certain  tract,  piece  or  parcel  of  land  situate  in  the  township  of , 

County  of ,  and  Commonwealth  of  Pennsylvania,  bounded 

and  described  as  follows :  Beginning  at  a  point  '*'  *  *."  In  a  conveyance  of 
coal  it  would  read :  "All  the  coal  in  and  under  all  that  certain  tract,  piece  or 
parcel  of  land  '•'  *  *."  (The  Connellsville  seam  may  sell  for  $2,000  an  acre 
while  the  lower  seam,  the  Sewickley,  may  sell  for  $150.)  A  conveyance  read : 
"All  the  coal  and  all  the  minerals  under  the  nine  foot  or  Connellsville  vein  or 
seam  in  and  under  all  that  certain  tract  '«***."  Insert  a  comma  after  "All 
the  coal"  and  after  "Connellsville  vein  or  seam"  and  you  will  see  why  we  do 
not  use  the  old  fonn  of  conveyancing  in  which  there  was  virtually  no  punctu- 
ation. 

Section  406.     The  preliminary  portion  of  the  description  should  suffi- 
ciently identify  the  municipal  subdivision.     To  be  a  good  conveyancer  you 
must  know  the  corporate  histories  of  the  state,  counties,  townships,  boroughs, 
cfties  and  wards.    You  will  find  the  county  history  in  the  pamphlet  laws  and 
..S.  k*  >  many  of  the  city,  township  and  borough  histories  prior  to  1874  when  the  Con- 

stitution prohibited  "sjpecial  legislation."  The  histories  of  the  townships,  etc., 
are  to  be  traced  through  the  records  of  the  quarter  sessions  court.     If  you 
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know  that  the  land  is  in  the  7th  Ward  of  the  City  of  Pittsburgh  you  should 
add  "(Formerly  the  20th  Ward),"  for  the  benefit  of  future  title  searchers. 

Section  407.  Any  description  is  sufficient  which  serves  to  identify  the 
property  conveyed.  Celebrated  articles  of  agreement  described  property  ade- 
quately as  the  "Duquesne  Hotel"  property  in  Pittsburgh :  Henry  vs.  Black, 
210  Pa.,  245.  The  older  conveyances  described  large  tracts  by  references, 
sometimes,  to  "a  stone  on  the  Allegheny  River"  or  to  a  "white  oak"  which 
you  might  have  difficulty  in  finding.  A  Westmoreland  County  conveyance 
described  a  tract  as  "beginning  at  the  point  on  Powder-Mill  Run  where  Bill 
Jones  killed  the  Indian."  In  such  instances  you  must  survey  or  plat  the 
ground  as  best  you  can,  more  particularly  by  marking  abutting  properties 
and  by  old  maps  or  semi-official  surveys* 

Section  408.  The  early  surveyors  followed  the  surface  of  the  ground 
and  therefore  old  descriptions  vary  from  careful  modem  surveys  made  by 
triangulation :  Boynton  vs.  Urian,  55  Pa.,  142.  Much  difficulty  has  arisen 
by  the  error  in  the  measuring  instruments  used  in  the  survey  for  Woods 
Plan  of  Pittsburgh  (Sec.  52,  supra)  for  this  amounted  to  an  excess  of  about 
%  of  an  inch  in  every  ten  feet,  or  to  be  exact,  0.115  feet  per  100  feet.  This 
error  has  led  to  the  distinction  between  the  "pittsl;>iirgVi  ^t^pH^rd"  and  the 
"XL  S.  Standard^  In  New  York  the  excess  is  0.2  feet  in  100  feet,  and  in 
Philadelphia  it  varies  between  0.2  and  0.3  feet.  The  standard  perch  is  i6j^ 
feet  long  yet  old  surveyors  in  Pennsylvania  varied  from  this.  "Gibson's 
Surveying,"  published  in  1798,  states  that  the  "woodland  measure"  perch 
was  6  yards  long,  the  "church  land"  perch  is  7  yards  and  the  "forest"  meas- 
ure perch  was  8  yards.  Mr.  Louis  P.  Blum  delivered  an  interesting  address 
on  Surveys  of  Property  in  Pennsylvania  in  October,  19 12,  published  in  the 
Proceedings  of  the  Engineers'  Society  of  Western  Penna.,  Vol  28,  p.  569. 
The  variation  of  the  magnetic  pole  involves  an  allowance  in  comparing  old 
and  new  surveys. 

Section  409.  The  complete  description  should  give  "courses"  (direc- 
tion by  compass  in  degrees,  minutes  and  seconds),  "distances"  (in  feet  and 
fractions  thereof,  though  formerly  it  was  more  customary  to  calculate  dis- 
tance by  perches — 16.5  feet  (Act  of  1834,  Purd.,  5074) — or  by  roods — ^40 
perches),  "monuments"  (natural — as  a  tree  or  stone — or  artificial — ^as  a 
fence  or  a  point  at  the  meeting  of  two  courses),  "abutters"  (as  "along  the 
line  of  land  now  or  late  of  James  Smith"  or  "along  Fifth  Street"),  and  area 
(that  is  concluding:  "*  *  *  to  the   place  of  beginning,    containing    56.84 
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acres**).     The  better  surveyors  and  conveyancers  describe  the  courses  as 
running  "clockwise"  in  a  description  of  a  tract  by  courses  and  distances. 

Section  410.  The  intention  of  the  parties  will  prevail,  (Brotherton  vs. 
Livingston,  3  W.  &  S.,  334)  but  certain  rules  are  followed  in  deciding  the 
presumed  intention  from  uncertain  or  conflicting  descriptions : 

Section  411.  Monuments  or  buildings  will  usually  prevail  over  incon- 
sistent calls  for  courses  and  distances:  Cox  vs.  Couch,  8  Pa.,  147;  Petts  vs. 
Gaw,  15  Pa.,  218;  Chisholm  vs.  Thompson,  233  Pa.,  181. 

Section  412.  A  description  calling  for  a  non-navigable  stream  will 
mean  to  the  middle  thereof  while  one  calling  for  a  navigable  stream  will  mean 
low  water  mark  subject  to  the  public  use  between  low  and  high  water  marks : 
Pultner  vs.  Williams,  122  Pa.,  jgU  Sec.  3i4>  supra.         f^  i  j  l 

Section  413.  A  description  calling  for  a  public  or  private  road  or 
t  will  usually  mean  to  the  center  thereof  subject  to  the  public  easement 
at  one-half  of  the  legal  width :    Paul  vs.  Carver,  24  Pa..  2tS\  Bleim  vs7^  p.  ^  ^ 

9^nsprcck,  168  Pa.,  282;  Saccone  vs.  West  End  Trust  Co.,  224  Pa.,  g5>4. 

pare  Sec.  592,  post,  as  to  iise  of  soil  beneath  street  by  abutting  owner. 

pare  Sec.  14,  supra,  as  to  "ways." 

Section  414.    The  call  for  area  in  acres  or  square  feet  will  usually 
to  inconsistent  call  for  courses  and  distances  and  monuments:    Petts 
*axv,  15  Pa.,  218. 

Section  415.     A  reference  to  a  plan  will  make  the  plan  a  part  of  the 
iption  and  the  extent  of  the  tract  may  be  limited  or  reduced.    Thus  in 
•rly  contract  for  a  conveyance  the  Penns  covenanted  to  sell  certain  land 
yard  bounded  by  the  Allegheny  and  Monongahela  Rivers  at  Pittsburgh, 
conveyances  described  the  property  as  consisting  of  certain  numbered 
^    Colonel  Woods'  Plan  which  designated  the  Duquesne  Way  and  Water 
t   AVharfs  as  distinct  from  the  lots.    It  was  held  that  Bayard  did  not  take 
'  i"ivers:    Schenley  vs.  Pittsburgh,  104  Pa.,  472;  Cake  vs.  Sunbury  Boro., 
iI>erior.  145.    The  plan  does  not  have  to  be  recorded  to  make  it  a  part 
iveyance  so  that  if  the  plan  is  lost  the  title  will  be  most  uncertain :    Bor- 
<^f  Birmingham  vs.  Anderson,  48  Pa.,  253.    Persons  purchasing  lots  in 
^  rnay  by  application  to  court  compel  the  recording  of  a  plan.    The  pro- 
of the  plan  may  be  fined  for  his  failure:    Act  of  1899,  Purd.,  under 
Estate,"  p.  3996.    "No  map  or  plat  of  streets  or  alleys  shall  be  entered 
•orded  in  any  public  office  of  the  county  in  which  said  municipality  is 
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situated  until  approved  by  councils":  Act  of  1891,  Sec.  12,  Purd.,  under 
"Mimicipal  Corporations/'  p.  2746;  Act  of  1913,  P.  L.,  348,  in  re  first  class 
townships.  A  special  Act  relating  to  Pittsburgh  (1871  P.  L.,  126)  requires 
a  promoter  of  a  plan  to  submit  it  to  the  City  Engineer  for  compilation  of 
his  data  upon  the  city  maps.  When  a  plan  is  referred  to  and  purchases  made 
of  lots  in  a  plan  there  is  a  covenant  mutually  existing  among  all  lot  owners 
that  the  streets,  etc.,  in  the  plan  shall  remain  open  as  appurtenant  to  all  the 
lots — even  the  municipality  cannot  vacate  such  streets  (except  in  Pitts- 
burgh) :  J)uff  vs.  Forge  &  Knife  Co.,  2:^4  Pa..  27 ^i^^^Donnell  vs.  Pitts- 
burah.  23d  Pa.^  401  j  Black  vs.  St.  Ry.  Co.,  34  Superior,  416;  Oliver  vs^ 
Ormsby,  224  Pa.,  564.  (Compare  the  Act  of  191 1,  Purd.,  1912  Supp.,  p.  612, 
limiting  time  to  five  years  within  which  suit  may  be  brought  or  bill  filed  by 
any  lot  owner  after  a  municipal  vacation.  After  five  years,  if  no  suit  is 
brought,  the  easement  public  and  private  ceases.)  If  the  plan  is  approved  by 
municipal  authorities,  the  streets  pass  under  the  control  of  such  authorities 
and  may  be  vacated  unless  lot  owners  who  bought  before  such  approval 
object:  Bell  vs.  Pittsburgh  Steel  Co.,  243  Pa.^_jj.  This  is  a  mild  way  of 
overruling  the  bad  law  of  Black  vs.  St.  Ky  Co.,  supra.  Compare  Section  435, 
mV       .  post,  as  to  building  restrictions  appearing  upon  plans  and  express  covenants 

Y     />    relating  to  such  restrictions  appearing  in  deeds.    See  also  Section  146,  supra, 

^  vj^        in  this  connection. 


ff 


Section  416.  The  Appurtenances  are  mentioned  after  the  description 
and  the  recital  of  the  claim  of  title.  The  Act  of  1909,  Purd.,  under  "Deeds, 
Etc.,"  Vol.  5,  p.  5394,  provides  that  every  deed  (unless  an  exception  or  reser- 
vation be  made  therein)  shall  be  construed  to  pass  all  the  estate,  right,  title, 
interest,  property,  claim  and  demand  whatsoever  of  the  grantor,  in  law, 
equity  or  otherwise,  howsoever,  of,  in  and  to  the  same  and  every  part  thereof, 
"together  with  all  and  singular  the  improvements,  ways,  waters,  water- 
courses, rights,  liberties,  privileges,  hereditaments  and  appurtenances  what- 
soever thereunto  belonging,  or  in  anywise  appertaining,  and  the  reversions 
and  remainders,  rents,  issues  and  profits  thereof."  The  quoted  words  were 
ususally  found  in  the  printed  forms  for  deeds  but  the  Act  would  seem  to 
dispense  with  such  verbiage.  Without  specific  mention  of  appurtenances  and 
prior  to  the  passage  of  the  Act  of  1909,  all  easements  and  rights  which  were 
appurtenant  or  appendant  to  the  land  would  pass :  Pickering  vs.  Stapler,  5 
S.  &  R.,  106;  Cope  vs.  Grant,  7  Pa.,  488. 

Section  417.  "Land  cannot  be  appurtenant  to  land"  because  appurte- 
nances are  usually  incorporeal.  Compare  Hanby  vs.  Bailey,  51  Superior,  244, 
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as  explained  in  Sec.  147,  supra.  If  the  intention  is  clear,  however,  other 
land  may  pass  as  an  appurtenance  if  "usually  enjoyed  with'*  the  land  de- 
scribed: Hills'  Lessee,  vs.  West,  4  Yeates,  142;  Murphy  vs,  Campbell,  4 
Pa.,  484. 

"Appurtenances'*  will  not  usually  include  things  of  a  chattel  character. 
"Fixtures"  have  been  considered  at  Section  119,  supra,  in  relation  to  landlord 
and  tenant.    The  rules  are  much  the  same  in  relation  of  vendor  and  vendee. 

Section  418.  Easements  may  be  specially  mentioned,  more  particularly 
if  they  are  not  existing  and  visible.  It  is  advisable  to  specifically  mention  an 
easement  if  there  is  doubt  as  to  the  necessity  of  its  continued  existence  for 
^^^^^^^^^^^  -^  the  reasonable  enjoyment  of  the  land  conveyed:  Phillips  vs.  Phillips,  48 
^^..iA^ljL^iaZc^^  .  ^^'*  ^7^>  Liquid  Carbonic  Company  vs.  Wallace,  219  Pa.,  457;  Section  14, 
supra.  If  A.  owns  two  adjoining  lots  and  conveys  No.  2  to  B.  it  may  happen 
that  a  drain  or  sewer  through  lot  No.  i  is  "necessary"  to  the  practical  use 
of  lot  No.  2.  Because  there  may  be  a  question  as  to  whether  this  is  "neces- 
sary" it  is  better  for  B.'s  attorney  to  see  that  the  easement  appurtenant  to  lot 
No.  2  is  mentioned:  Z ell's  Executors  vs.  .Society,  119  Pa.,  390;  Kieffer  vs, 
Imhoff,  26  Pa.,  438;  Grace  Church  vs.  Dobbins,  153  Pa.,  294.  Because  a 
way  is  appurtenant  to  lot  No.  2  it  does  not  follow  that  it  is  appurtenant  to 
lot  No.  3. merely  because  one  man  may  become  the  owner  of  lots  2  and  3 — he 
cannot  "surcharge"  the  easement :    Hollefiback  vs.  Tiffany,  50  Superior,  297. 

Section  419.  In  a  conveyance  of  coal  a  number  of  mining  rights  pass 
as  appurtenant  or  incidental  to  the  coal.  The  grantee  is  given  the  implied 
right  to  go  upon  the  surface  to  make  openings  for  shafts  and  drifts,  etc. : 
Dewey  vs.  Coal  Co.,  236  Pa.,  498.  The  careful  conveyancer  will  specifically 
enumerate  a  number  of  "mining  rights"  as  appurtenances  including  the  right 
o^  transporting  coal  through  or  under  the  land  from  other  tracts  and  includ- 
ing a  waiver  of  surface  support:  Scranton  vs.  Phillips,  94  Pa.,  15;  Collison 
vs.  Phila.  Co.,  233  Pa.,  350;  Sec.  257,  supra. 

Section  420.  In  a  conveyance  of  a  right  of  way  to  a  raiLoad  the 
right  to  use  additional  ground  for  cuts  and  fills  or  slopes  and  embankments 
will  ofter  be  specifically  mentioned  as  an  appurtenance. 

Section  421.  Damages  due  a  landowner  for  property  taken  or  injured 
by  the  exercise  of  the  power  of  eminent  domain  do  not  pass  as  appurtenant  or 
incidental  to  the  land  from  which  a  part  is  taken  or  to  the  land  damaged.  The 
right  to  damages  once  complete  is  a  personal  right:  Quade  vs.  Columbia, 
Etc.,  R.  R,.  233  Pa.,  20;  Stoops  vs.  Telephone  Qo.,  242  Pa,,  556. 
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Section  422.  Exceptions  may  follow  the  description  or  the  appurte- 
nance clause.  These  are  in  derogation  of  the  prior  grant  and  are  therefore 
strictly  construed — ^most  strongly  against  the  grantor.  If  the  exception  is  as 
"large"  as  the  grant  itself,  it  is  void,  for  the  deed  would  have  no  effect: 
Shoenberger  vs,  Lyon,  7  W.  &  S.,  184.  A  man  may  grant  a  farm  of  100 
acres  and  except  therefrom  three  acres  around  a  house:  Stokley^s  Estate, 
19  Pa.,  476.  The  usual  words  are:  "excepting  and  reserving,  nevertheless, 
out  of  said  grant,"  etc. 

Section  423.  Exceptions  and  "reservations"  are  to  be  distinguished. 
An  exception  excepts  out  of  the  thing  granted  a  part  of  it,  something  in  esse, 
which  existed  in  the  grantor  and  which  does  not  pass  from  him.  A  reserva- 
tion creates  a  right  or  interest  which  had  no  prior  existence — it  is  usually  in- 
corporeal: Sheffield  Water  Co.  vs.  Elk  Tanning  Co.,  225  Pa.,  614.  Be- 
cause a  reservation  creates  something  new,  words  of  limitation  should  be 
used :  Kister  vs.  Reeser.  98  Pa.,  i ;  Sec.  58,  supra.  In  this  respect  also  an  i? .  ^9^. 
exception  is  different  for  there  the  estate  has  been,  and  is  to  remain,  in  the 
grantor  and  no  words  need  indicate  that  the  estate  is  to  remain  in  his  heirs 
and  assigns.  A  man  will  frequently  convey  a  farm  and  except  the  coal  and 
certain  mining  rights — ^as  coal  is  land  this  "excepting  and  reserving"  is  an 
exception  irrespective  of  the  wording:  U^jjitaker  vs.  Brown,  46  Pa.,  197.  A 
man  will  frequently  convey  a  farm  and  reserve  to  himself  and  his  heirs  a 
right  of  way  across  the  land  for  going  to  and  from  an  adjoining  farm — ^as 
a  way  is  an  easement  this  "excepting  and  reserving"  is  a  reservation :  MoMtt 
vs.  Lytle,  165  Pa.,  173.  The  way  becomes  an  encumbrance  although  the  fee 
passes.  Reservations  of  water  rights,  of  light  and  air,  etc.,  are  frequently 
made.  If  you  convey  a  tract  of  100  acres  and  except  3  acres,  specifically  de- 
scribed, around  a  spring  or  special  tree  or  spot  you  will  be  the  owner  of  a 
gold  mine  beneath  that  three  acre  tract  if  gold  should  be  discovered.  If  you 
merely  reserve  a  right  to  go  to  that  spring,  tree  or  spot — if  you  reserve  an  in- 
corporeal hereditament — when  you  convey  the  hundred  acre  tract,  you  will 
not  be  the  owner  of  such  a  gold  mine  beneath  the  spring  or  tree  or  spot — ^you 
do  not  own  the  land. 


W 


Section  424.  If  an  easement,  such  as  a  way  or  water  right,  is  visible 
and  reasonably  necessary  to  the  use  of  an  adjoining  tract  a  reservation  may 
x>JbJ2x-6-^-^tt>^  be  implied.  In  Seibert  vs.  Levan,  8  Pa.,  383,  the  owner  of  two  tracts  had 
erected  a  mill  upon  one  and  the  dam  and  race  extended  upon  the  upper  tract. 
He  sold  the  upper  tract  and  made  no  mention  of  the  mill,  race  or  dam.  It 
was  decided  that  the  grantee  took  his  land  subject  to  these  water  rights, 
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although  no  mention  was  made  of  them  in  the  deed,  because  they  were  ap- 
parent easements  of  which  the  purchaser  must  have  had  notice.  To  the  same 
effect,  relating  to  ways,  are  Cannon  vs.  Boyd,  73  Pa.,  179;  Overdeer  vs. 
Updegraff,  69  Pa.,  1 10. 

Section  425.     The  English  doctrine  of  "ancient  lights"  has  never  been 

enforced  in  Pennsylvania:    Havcrstick  vs.  Sipe,  33  Pa.,  368.    If  the  owner 

of  adjoining  lots  desires  to  sell  one  of  them  he  should  expressly  reserve  in 

favor  of  the  other  any  easement  of  light,  air  and  prospect  he  may  desire: 

Clark  vs.  Martin,  49  Pa.,  289;  St.  Andrew's  Church  Appeal,  67  Pa.,  312. 

The  subject  of  light,  air,  etc.,  is  more  properly  one  for  consideration  as  a 

covenant  or  restriction  coming  later  in  the  usual  order  of  a  deed's  parts. 

See  Sec.  436,  post.    Compare  Sec.  589,  post,  in  re  "spite  fences." 

• 
Section  426.     The  Habendum  clause,  in  older  deeds,  reads :    "To  haVe 

and  to  hold  the  premises  above  described  and  the  hereditaments  and  premises 

hereby  granted,  or  mentioned,  and  intended  so  to  be,  with  the  appurtenances, 

unto  the  said  C.  D.,  his  heirs  and  assigns,  to  and  for  the  only  proper  use  and 

behoof  of  the  said  party  of  the  second  part,  his  heirs  and  assigns,  forever." 

The  purpose  is  to  define  the  quantity  of  the  estate  granted. 

Section  427.  The  clause  is  somewhat  of  a  repetition  of  the  part  im- 
mediately before  the  description  for  there  the  words  of  "limitation"  are  used. 
The  Act  of  1909,  Purd.,  5394.  dispenses  with  the  necessity  of  a  formal 
habendum  clause  and  makes  the  words  "grant  and  convey"  effective  to  pass 
a  fee  simple  title.  The  older  forms  may  be  used  and  the  apparently  useless 
repetition  continue.  The  clause  was  regarded  as  useless  in  4  Kent's  Com. 
♦468. 

Section  428.  The  habendum  may  operate  to  lessen,  enlarge,  explain 
or  qualify  the  estate:  Swift  vs,  Co.,  228  Pa.,  584.  In  Wager  vs  Wager, 
I  S.  &  R..  374,  the  premises  of  the  deed  granted  an  estate  to  Phliip  Wager 
and  Hannah,  his  wife,  and  to  the  children  and  heirs  of  the  said  Hannah  in 
fee,  while  the  habendum  granted  it  to  the  use  of  Philip  and  Hannah  for  life, 
remainder  to  the  use  of  the  children  and  issue  of  said  Hannah,  in  equal 
shares,  in  fee.  It  was  held  that  Philip  and  Hannah  took  a  life  estate.  The 
habendum  will  be  regarded  as  void  if  utterly  repugnant  to  the  words  of  the 
premises:  Tyler  vs.  Moore,  42  Pa.,  374;  Watters  vs.  Bredin,  70  Pa.,  237. 
The  opinion  of  Judge  Arnold  of  Philadelphia  in  Berridge  vs.  Glassey,  16  W. 
N.  C,  255,  collects  and  reviews  the  cases. 
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Section  429.  The  uses  or  trusts  are  usually  expressed  in  the  habendum 
following  the  words  of  limitation.  In  naming  the  parties  A.  and  B.  in  the 
premiess  it  is  well. to  designate  one  as  a  trustee  if  the  later  words  will  create 
or  indicate  such  a  trust.  A  searcher  in  the  chain  of  title  will  be  assisted  if  he 
is  promptly  warned  that  the  grantee  is  a  trustee  and  he  may  then  examine 
more  carefully  to  learn  for  whom  and  upon  what  terms  the  trust  is  to  exist. 
The  apt  words  are:  *•*♦*♦*  ♦  *  in  trust  nevertheless  and  to  the  intent 
and  purpose  that  he,  the  party  of  the  second  part,  shall  pay  the  rents,  issues 
and  profits,  less  expenses,  etc.,  to  C.  for  and  during  his  natural  life,  etc" 

Section  430.  "Under  and  subject"  to  a  certain  mortgage  or  encum- 
brance may  express  a  covenant  upon  the  part  of  the  grantee  to  pay  or  dis- 
charge such  encumbrance  and  at  the  same  time  indirai;y  th;^t  f\\e>  fyrantor  does 
notwarrant  the  title  a^inst  such  encumbiagec.  Such  a  clause  sometimes 
follows,  or  is  a  part  of,  the  habendum.  In  speaking  of  mortgages,  above. 
Sec.  172,  the  Act  of  1878,  Purd.,  4044,  under  "Real  Estate,"  and  the  leading 
cases  of  Blood  vs.  Co,,  171  Pa.,  328;  177  Pa.,  618;  May's  Estate,  218  Pa., 
64 ;  Kirker  vs,  IVylie,  207  Pa.,  511 ;  Sloan  vs,  Klein,  230  Pa.,  132,  etc.,  were 
discussed.  It  is  better  to  have  "express  words  in  the  deed  of  conveyance, 
stating  that  the  grant  is  made  on  condition  of  the  grantee  assuming;  such  per- 
sonal liability,"  rather  than  a  mere  expression  that  the  conveyance  is  made 
"under  and  subject"  to  a  certain  mortgage  or  encumbrance — ^more  partic- 
ularly  as  the  Act  of  1878  has  been  so  variously  censtrued_^ 

Section  431.  The  Tenendum  was  used  to  declare  the  tenure.  This  is 
of  no  use  now,  and  is,  therefore,  joined  with  the  habendum.  Compare  Sec- 
tions 24,  et  seq.,  supra. 

Section  432.  The  Reddendum  follows  the  habendum,  and  is  used  in 
those  deeds  in  which  a  ground  rent  or  royalty  upon  a  sale  of  coal  is  reserved. 
The  apt  words,  "yielding  and  paying,"  imply  a  covenant  to  pay  rent :  Royer 
vs.  Ake,  3  P.  &  W.,  465. 

A  reddendum  is  the  same  as  a  reservation, — an  incorporeal  hereditament 
such  as  a  rent,  right  of  way,  etc. 

Exceptions  and  reservations  have  been  considered  in  connection  with 
appurtenances:    Sec.  423. 

Section  433.  The  Conditions  follow  the  reddendum.  Estates  upon 
Condition  have  been  considered,  Sees.  136,  et  seq.  The  apt  words  are :  "Under 
and  subject  to  the  condition  that  .  .  . ",  or  "Provided  ....".  The  condi- 
tion may  operate  to  enlarge,  restrict  or  defeat  the  estate — ^it  may  be  precedent 
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or  subsequent.  Any  condition  that  may  defeat  an  estate  must  be  clearly 
expressed  or  the  courts  will  construe  it  merely  as  a  covenant,  or  in  terrorem, 
or  as  a  conditional  limitation:  Westenbcrger  vs.  Reist,  13  Pa.,  598;  Friend's 
Rotate,  209  Pa.,  442. 

Section  434.  Covenants  are  frequently  difficult  to  distinguish  from 
conditions,  restrictions,  limitations  or  reservations. 

"A  covenant  is  an  agreement  under  seal";  therefore,  there  can  be  no 
proper  covenant  to  be  performed  by  a  grantee  unless  he  has  signed  and 
sealed  the  deed  and  this  he  rarely  does.  In  Maule  vs.  Weaver,  7  Pa.,  329, 
part  of  a  lot  subject  to  ground  rent  was  conveyed  to  Weaver  and  the  deed 
contained  an  express  covenant  that  Weaver  should  pay  the  groimd  rent  upon 
the  entire  lot.  Weaver  did  not  execute  the  deed.  It  was  held  that  no  action 
of  covenant  would  lie  against  Weaver  because  he  had  not  sealed  or  signed 
the  instrument.  (Assumpsit  or  debt  might  lie :  Carson  vs.  Mulvaney,  49  Pa., 
88,  98;  Sec.  438,  post.)  Following  this  decision  the  Act  of  1850,  Purdon, 
under  ''Ground  Rents,"  page  1809,  was  passed  and  a  complete  remedy 
afforded,  whether  the  premises  are  held  by  deed-poll  or  otherwise :  Lour  vs. 
Hummel,  21  Pa.,  451.  Compare  Sec.  21,  supra.  "Express  words  in  the 
deed  of  conveyance"  by  which  the  grantee  assumes  the  payment  of  a  ground 
rent,  mortgage  or  encumbrance  seem  to  be  all  that  is  necessary  to  make  the 
grantee  liable — he  does  not  need  to  sign  and  seal  the  instrument  and  may  be 
sued  upon  his  assumption :  Act  of  1878,  Purdon,  under  "Real  Estate,"  page 
4044.  A  covenant  to  pay  royalty  upon  coal  mined  or  oil  or  gas  found  should 
be  over  the  signature  of  the  operator,  for  it  is  uncertain  whether  the  courts 
will  construe  an  instrument  a  lease  or  a  conveyance :  Coolbaugh  vs.  Coal  Co., 
213  Pa.,  28;  Plummer  vs.  Coal  Co.,  160  Pa.,  483;  Sec.  238,  supra. 


Section  435.  Restrictive  "covenants"  may  be  imposed  upon  a  grantee 
by  a  deed  which  he  does  not  sign  and  seal.  While  an  action  of  covenant  might 
not  lie  against  him,  yet  he  might  be  enjoined  in  equity  from  violating  the 
covenant  or  be  sued  in  trespass  for  damages.  These  restrictive  covenants 
are  sometimes  called  "negative  covenants,"  and  are  frequently  met  in  provi- 
sions known  as  "building  restrictions."  A  man  selling  lots  in  a  plan  will  fre- 
quently define  a  building  line  at  a  distance  of,  say,  forty  feet  from  the  street. 
All  the  lot  owners  are  interested,  and  the  restriction  is  mutual  to  the  extent 
that  any  lot  owner  may  seek  to  enjoin  the  violation  of  the  restriction  by  any 
other  lot  owner:  ^t^Andreiv's  Church  A^.,  67  Pa.,  512.  If  the  purchaser 
should  attempt  to  violate  this,  he  does  not  necessarily  forfeit  his  estate  but 
may  be  enjoined  if  prompt  action  is  taken  and  his  right  clear,  or  may  be 
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sued  in  damages  for  lessening  the  value  of  other  lots  in  the  plan:  Ogontz 
Land  Co,  vs.  Johnson,  i68  Pa.,  178;  Commonwealth  vs.  Rush,  14  Pa.,  186; 
Gatzmar  vs.  St.  Vincent  School,  147  Pa.,  313.  See  "Estates  upon  Condi- 
tion/' supra,  Sec.  146. 

Section  436.  Covenants,  conditions,  restrictions,  etc.,  must  be  con- 
sistent and  reasonable.  A  conveyance  in  fee  simple  is  inconsistent  with  an 
attempted  total  restraint  upon  alienation,  although  a  partial  restraint  may  be 
permitted;  McWilliams  vs.  Nisley,  2  S.  &  R.,  513 ;  Walker  vs.  Vincent,  19  Pa., 
369;  Sec.  343,  supra.  A  restriction  against  having  any  windows  in  a  house 
would  be  absurd,  but  it  may  be  proper  to  provide  against  windows  upon  one 
side:  Yeaton's  Appeal,  105  Pa.,  125.  Compare  Sec.  425,  in  re  "ancient 
lights;"  and  Sec,  589,  post,  in  re  "spite  fences."  The  time  during  which 
the  restriction  is  to  remain  must  be  reasonable  in  the  circumstances :  Ome 
vs.  Fridenberg.  14-^  Pa..  4.8Q.  Covenants  or  conditions  in  restraint  of  trade 
may  be  invalid,  although  if  it  appear  that  a  neighborhood  is  a  residential 
one  a  restriction  against  the  use  of  premises  for  saloons  or  noisy  manufactor- 
ies may  be  valid:  Cambria  Iron  Co  vs.  Schry,  20  Dist.  Rep.,  mo;  Fan- 
ning's  License,  23  Superior,  622;  Hibberd  vs.  Edwards,  235  Pa.,  454. 

Section  437.  Sometimes  a  grantee  in  a  deed  (particularly  where 
ground  rent  is  reserved)  will  covenant  to  build  upon  the  premises  within  a 
certain  time.  This  is  of  considerable  importance  to  the  owner  of  a  ground 
rent,  for  the  building  will  enhance  the  security:  Dohnert's  Appeal,  64  Pa., 
315;  Sec.  20,  supra. 

Section  438.  A  grantee  will  sometimes  expressly  covenant  to  repair 
boundary  fences,  or  dams  or  mill  races,  etc.:  Carr  vs.  Lowry's  Adm.,  27 
Pa.,  257;  Scowden  vs.  Erie  R.  R.,  26  Superior,  15.  The  mere  use  of  the 
words  denoting  that  the  land  conveyed  is  to  be  used  for  "milling  and  manu- 
facturing purposes  only"  does  not  amount  to  a  covenant  to  erect  a  mill: 
Madera's  Appeal,  129  Pa.,  15.  A  grantee  may  covenant  to  maintain  the 
grantor  for  the  period  of  his  life,  and  this  will  often  be  construed  as  a 
covenant  obligatory  upon  the  successive  owners  of  the  land  so  long  as  the 
grantor  lives.  The  grantee  need  not,  it  seems,  sign  or  seal  the  conveyance, 
for  by  accepting  the  deed  he  consents  to  its  provisions  (Blood  vs.  Co.,  177 
Pa.,  618)  ;  and  while  he  might  not  be  liable  in  an  action  of  covenant,  if  he  had 
not  sealed  and  signed,  he  will  be  in  assumpsit  upon  the  theory  that  in  accept- 
ing benefit  he  assumed  burdens  explicitly  imposed :  Bonebrake  vs.  Summers, 
8  Superior,  55;  Ringrose  vs.  Ringrose,  170  Pa.,  593. 
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Section  439.  The  covenants  of  the  grantor  are  more  frequently  met 
with  than  those  of  the  grantee.  The  law  imposes  certain  covenants  which 
might  be  said  to  be  implied  from  the  use  of  certain  words,  although  these 
statutes  construe  such  words  to  be  "expresss  covenants."  The  Act  of  1715 
Purdon,  11 72,  provides  that  the  words,  "grant,  bargain,  sell,"  in  a  recorded 
deed  "shall  be  adjudged  an  express  covenant  to  the  grantee,  his  heirs  and 
assigns,  to-wit,  that  the  grantor  was  seized  of  an  indefeasible  estate  in  fee 
simple,  freed  of  incumbrances  done  or  suffered  from  the  grantor  ....  as 
also  for  quiet  enjoyment  against  the  grantor,  his  heirs  and  assigns,  unless 
limited  by  express  words  contained  in  such  deed."  The  Act  of  1909,  Pur- 
don, 5394,  provides  for  the  same  adjudication  from  the  use  of  the  words, 
"  'grant  and  convey/  or  either  one  of  said  words."  Compare  Sec.  402,  supra. 

Section  440.  ''Special  ivarranties"  are  created  by  force  of  the  statutes 
just  mentioned.  The  warrant  is  of  the  title  against  any  claim  by  the  grantor 
or  those  claiming  under  him.  The  grantor  does  not  warrant  that  he  is 
conveying  "an  indefeasible  estate  in  fee  simple"  in  the  sense  that  his  prede- 
cessors in  title  had  a  perfect  title — he  does  not  warrant  against  any  adverse 
title  that  may  have  arisen  prior  to  his  acquisition — ^he  merely  warrants  the 
title,  specially,  against  "incumbrances  done  or  suffered"  by  himself:  Gratz 
vs.  Ezvalt.  2  Binney,  95 ;  Sec.  402,  supra. 

Section  441.  ''General  warranties"  are  created  by  use  of  the  words  to 
the  effect  that  the  grantor  "will  warrant  generally  the  property  hereby  con- 
veyed": Sec.  4  of  Act  of  1909,  Purdon,  5394.  The  warrant  is  of  the 
title  against  all  mankind — "against  the  lawful  claims  and  demands  of  all 
persons  whomsoever." 

Section  442.  The  old  deeds  contain  a  clause  reading:  "And  we,  the 
said  parties  of  the  first  part,  for  ourselves,  our  heirs,  executors  and  admin- 
istrators, do  by  these  presents,  covenant,  grant  and  agree  to  and  with  the 
said  party  of  the  second  part,  his  heirs  and  assigns,  that  we,  the  said  parties 
of  the  first  part,  all  and  singular  the  hereditaments  and  premises  hereinabove 
described  and  granted,  or  mentioned,  and  intended  so  to  be,  with  the  appur- 
tenances, unto  the  said  party  of  the  second  part,  his  heirs  and  assigns,  against 
us,  the  said  parties  of  the  first  part,  and  our  heirs,  and  against  all  and  every 
ether  person  or  persons  whomsoever,  lawfully  claiming  or  to  claim  the 
same,  or  any  part  thereof /by,  from  or  under  them,  or  any  of  them  J  shall 
and  will  warrant  and  forever  defend." 

If  the  underscored  words  are  omitted,  the  warranty  is  "general." 
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If  the  underscored  words  are  inserted,  the  warranty  is  "special." 

Section  443. '  Neither  of  these  covenants  is  broken  until  actual  or  con- 
structive eviction  or  a  suit  for  the  possession  has  so  far  progfressed  that 
actual  eviction  is  inevitable:  Kncpper  vs.  Kurtz,  ^9>  Pa.,  480;  Williams  vs.  /r  /jJ  ^ 
O' Donnelly  225  Pa.,  321;  Sec.  446,  post.  It  is  said  that  the  covenant  of 
seisin  is  broken  if  the  grantor  cannot  deliver  possession  to  his  grantee:  N.  Y. 
etc.  Coal  Co,  vs,  Graham,  226  Pa.,  348.  If  A.  gives  a  mortgage  to  B.  for 
$1,000  for  three  years,  and  sells  the  land  to  C.  six  months  later  by  a  deed 
containing  the  words  "grant,  bargain  and  sell,"  with  no  express  words  mak- 
ing the  conveyance  subject  to  the  $1,000  mortgage,  the  covenant  imposed 
by  Statute  (Acts  of  1715  and  1909)  is  broken  "as  soon  made."  C.  may 
sue  A.  forthwith,  and  recover  nominal  damages,  at  least,  although  B.  may 
not  foreclose  for  two  years,  or  although  B.  might  collect  his  money  by  suing 
A.  individually  on  his  bond.  To  justify  suit  by  C.  against  A.  on  the  cove- 
nant, general  or  special,  such  as  mentioned  in  the  last  paragraph,  C.  must 
show  that  he  has  been  evicted  by  a  foreclosure  and  sheriffs  sale.  This 
distinction  between  the  Statutory  obligation  and  the  Contractual  obligation 
IS  pointed  out  in  Williams  vs,  O'Donnell,  supra, 

Sfxtion  444.  At  common  law,  an  express  "warranty"  required  the 
grantor  to  defend  the  grantee  against  all  claims  and  to  give  him  other  lands 
of  the  same  value  in  case  of  eviction.  Our  covenants  of  warranty  allow  only 
the  recovery  of  damages:  Doyle  vs,  Brundred,  189  Pa.,  113;  Paxson  vs. 
Lefferts,  3  Rawle,  67;  Carson  vs,  Nezsi^^^'Hnf^'f  C'^^'^y,  104  P^j^STS-  3  (p 
The  measure  of  damage  upon  an  eviction  is  the  consideration  paid  with  inter- 
est, or  a  pro  rata  amount  of  the  consideration  if  there  is  partial  eviction: 
Beaupland  vs,  McKeen,  28  Pa.,  124.  The  improvement  of  the  land  or  ad- 
vance in  neighboring  property  values  cannot  be  considered:  Broivn  vs. 
Dicker  son,  12  Pa.,  372.  The  covenantee  can  recover  no  more  than  he  is 
compelled  to  pay  to  extinguish  an  encumbrance:  Myers  vs,  Brodbeck,  no 
Pa.,  198.  The  covenantor  must  have  had  capacity  to  give  the  covenant  or 
there  can  be  no  recovery:  Mulligan  vs.  School  District,  241  Pa.,  204. 

Section  445.  A  covenant  of  warranty  "runs  with  the  land'*  (Sec.  454, 
post),  so  that  if  A.  conveys  to  B.,  w^ho  conveys  to  C,  who  conveys  to  D., 
who  is  evicted  by  an  outstanding  title  created  by  A.,  D.  may  bring  his  action 
against  A.:  Williams  vs.  O'Donnell,  225  Pa.,  321.  D.  might  prefer  to 
sue  C,  assuming  that  C.'s  warranty  was  general.  After,  but  not  before, 
C.  has  been  compelled  to  pay  D.,  C.  may  h^v^  his  action  against  B.  or  A. 
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Once  there  has  been  a  breach  of  the  covenant  for  warranty,  the  covenant 
becomes  a  mere  personal  right  of  action  and  does  not  run  with  the  land: 
Provident  Trust  Co,  vs.  Fiss,  147  Pa.,  232. 

Section  446.  The  warrant  does  not  cover  cases  of  tortious  disturb- 
ance or  eviction  by  a  stranger — something  beyond  the  control  of  the  cove- 
nantor. A  tortious  eviction  by  the  covenantor,  however,  constitutes  a  breach, 
as  would  an  eviction  by  a  third  person  under  lawful  claim  of  title :  McGrew 
vs,  Harmon,  164  Pa.,  115.  The  eviction  constituting  a  breach  may  be  actual, 
by  judgment  of  a  court,  or  by  the  assertion  of  a  paramount  title  yielded  to, 
or  the  eviction  may  be  constructive,  as  when  an  outstanding  title  is  asserted 
and  not  yielded  to  but  bought  in  or  discharged:  McGrew  vs.  Harmon,  164 
Pa.,  115;  Wilson  vs.  Cochran,  46  Pa.,  229. 

^,  A        **^*«*i**i.     Section  447.     General  warranties  are    usually     given    in  Allegheny 

*^^^  ,        -J.  County  and  in  Western  Pennsylvania. 

0     .p<^«M>>"-^  Special  warranties  are  usually  given  in  Philadelphia  and    in    Eastern 

Ji       <>^^^^^^^^^^^  "A  purchaser  has  no  right  to  expect  a  covenant  of  general 

^^^^^    ^'^^^^^'^^^rV  warranty  in  his  deed,  unless  he  bargains  for  it" :  Cadwalder  vs.  Tryon,  37  Pa., 

Section  448.  An  executor  or  fiduciary  should  not  g^ve  a  special  or 
general  warranty,  but  usually  covenants  that  he  has  done  no  act  to  encumber 
the  estate.  This  is  called  "the  usual  trustee  covenant,"  and  in  the  following 
form: 

"And  the  said  A.  B.  doth  covenant,  promise  and  agree  to  and 
with  the  said  C.  D.,  his  heirs  and  assigns,  by  these  presents,  that  he, 
the  said  A.  B.,  hath  not  committed  or  wittingly  or  willingly  suffered 
to  be  done  or  committed,  any  act,  matter  or  thing  whatever,  whereby 
the  premises  aforesaid,  or  any  part  thereof  is,  or  shall  be  or  may 
be  impeached,  charged,  or  encumbered  in  title,  charge  or  estate,  or 
otherwise  howsoever."    Compare  Sec.  507,  post. 

Section  449.  Quit-claim  deeds  are  frequently  given  by  those  who  are 
unwilling  to  assume  any  covenants  of  warranty.  The  use  of  the  words, 
"release  and  quit-claim,"  is  construed  to  import  a  covenant  that  neither  the 
grantor,  nor  his  personal  representatives,  his  heirs  or  assigns,  "shall,  at  any 
time  thereafter,  have,  claim,  challenge,  or  demand  the  said  lands  and  premises, 
or  any  part  thereof,  in  any  manner  whatever" :  Act  of  1909,  Purdon,  5394. 
Compare  Sec.  453,  post. 

148 


Digitized  by 


Google 


Digitized  by 


Google 


Section  450.  The  warranty,  whether  general  or  special,  is  against 
"encumbrances."  The  Act  of  171 5  speaks  of  "incumbrances  done  or  suf- 
fered by  the  grantor,'*  and  a  general  warranty  is  against  encumbrances  suf- 
fered by  the  grantor,  or  any  predecessor.  An  encumbrance  is  "every  right 
or  interest  in  the  land  which  may  subsist  in  third  persons,  to  the  diminution 
of  the  value  of  the  land,  but  consistent  with  the  passing  of  the  fee  by  the 
conveyance":  Lafferty  vs.  Milligan,  165  Pa.,  534,  quoting  Rawle  on  Cove- 
nants. A  lien  is  an  encumbrance  but  many  encumbrances  are  not  liens.  An 
ensement  is  an  encumbrance :  Wilson  vs.  Cochran,  46  Pa.,  229.  An  existing 
easement  may  be  an  encumbrance,  and  at  the  same  time  not  amount  to  a 
breach  of  the  covenant  of  warranty  if  it  is  obviously  apparent.  A  man 
cannot  purchase  a  lot  having  a  "visible  easement"  across  it  and  then,  after 
receiving  his  deed,  allege  a  breach  of  the  covenant  of  warranty:  Memmert 
vs.  McKeen,  112  Pa.,  315. 

A  grantee  of  land  is  not  "evicted"  and  has  no  right  to  recover  damages 
as  for  a  breach  of  warranty  if  it  should  develop  that  the  land  was  subject  to  a 
railroad  or  a  street  location  at  the  date  of  the  conveyance.  In  buying  real 
estate,  the  purchaser  has  constructive  notice  of  located  streets  which  may  be 
opened  some  years  later:  Dobbins  vs.  Williams,  12  Pa.,  75;  Bailey  vs.  Mil- 
tenberger,  31  Pa.,  41.  A  located  street  is  an  encumbrance  (Graybill  vs.  Buhl, 
225  Pa.,  417),  but  it  does  not  follow  that  the  existence  of  that  encumbrance 
will  amount  to  a  breach  of  the  warranty. 

An  outstanding  right  in  another  to  cut  timber  or  remove  minerals  is  an 
encumbrance — if  your  client  has  sold  his  coal  a  later  deed  for  the  fee  and 
surface  should  "save  and  except"  or  be  "subject  to"  the  conveyance  pre- 
viously made  of  the  coal:  Cathart  vs.  Boivman,  5  Pa.,  317.  A  widow's 
right  of  dower  is  an  encumbrance.  An  outstanding  lease  may  be  an  en- 
cumbrance unless  the  grantee  purchased  with  notice,  when  he  may  be  pre- 
sumed to  have  considered  a  tenancy  a  benefit.  A  building  restriction  lessen- 
ing the  availability  of  the  land  may  be  an  encumbrance  and  a  conveyance 
should  be  "subject"  to  it.  The  most  usual  encumbrances  are  liens  of  judg- 
ments, taxes,  municipal  assessments,  mortgages.  The  liens  may  be  "of 
record"  or  "not  of  record." 

Section  451.  If  we  could  be  sure  that  the  grantor  would  be  financially 
responsible  in,  say,  five  years,  we  might  not  desire  title  examination  and 
judgment  searches,  but  the  warranty  may  be  of  no  practical  avail  against  an 
insolvent  grantor.    Even  "title  insurance"  issued  by  corporations  is  inadequate 
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for  the  policy  has  numerous  "exceptions"  and  "conditions,"  and  the  corpo- 
ration may  dissolve.    See  Section  529,  post. 

Section  452.  **C(yi*enants  for  further  assurance,"  by  which  the 
grantor  covenants  to  make  and  execute  such  further  assurances  or  convey- 
ances as  may  be  necessary  to  perfect  title,  are  not  often  found  in  everyday 
deeds.  The  importance  of  such  a  covenant  to  the  purchaser  "can  hardly  be 
overrated,"  says  Mr.  Rawle  in  his  "Covenants  for  Title,"  Sec.  98.  Specific 
performance,  he  says,  may  be  had  while  other  covenants  for  title  cannot  be 
specifically  enforced.  It  would  be  good  conveyancing  to  insert  in  a  deed  to 
your  client : 

"Said  party  of  the  first  part,  for  himself,  his  heirs,  executors, 
administrators  and  assigns,  does  further  covenant  and  agree,  that 
he  will  upon  request  of  the  said  party  of  the  second  part,  his  heirs, 
successors  and  assigns,  execute  and  deliver  such  other  and  further 
lawful  acts  and  assurances  for  the  better  and  more  effective  vesting 
and  confirming  the  title  to  the  premises,  rights  and  privileges  hereby 
granted  as  said  party  of  the  second  part,  his  heirs,  successors  and 
assigns,  shall  reasonably  require." 
See  another  form  in  Dunlop's  Book  of  Forms,  7th  Ed.,  p.  627. 

Section  453.  Estoppel  to  Assert  After-acquired  Title.  If  a  grantor 
having  no  title,  a  defective  title  or  an  estate  less  than  that  which  he  assumed 
to  g^ant,  conveys  with  warranty  or  covenants  of  like  import,  and  subse- 
quently acquires  the  title  or  estate  which  he  purported  to  convey,  or  perfects  his 
title,  such  after-acquired  or  perfected  title  will  inure  to  the  grantee  or  to 
his  benefit,  by  way  of  estoppel :  Minick  vs.  Marshall,  48  Superior,  43,  48 ; 
16  CyCj  689;  Section  345,  supra.  The  grantee  might  assert  his  claim  by  an 
action  of  ejectment  if  his  grantor  is  in  possession,  or  he  could  file  a  bill  in 
equity  to  remove  a  '"cloud"  on  the  title,  or  might  have  a  statutory  rule  to 
bring  ejectment  (Act  of  1903,  Purdon,  3991),  or  might  file  a  bill  for  specific 
performance  of  the  covenant  for  "further  assurance."    It  is  said  in  16  Cyc, 

693 :  " A  quit-claim  deed  will  not  estop  the  grantor  from  setting  up 

a  title  subsequently  acquired  by  him."  Sec.  6  of  the  Act  of  1909,  Purdon, 
5394,  provides  that  the  use  of  the  words  "release  and  quit-claim"  shall  be 
construed  so  that  the  grantor,  et  aL,  shall  not  "at  any  time  thereafter,  have, 
claim,  challenge  or  demand  the  said  lands  and  premises,  or  any  part  thereof, 
in  any  manner  whatever."  This  statutory  provision  has  not  been  construed 
but  would  seem  to  alter  the  rule  cited  from  page  693  of  16  Cyc,  just 
quoted. 
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Section  454.  Covenants  are  said  to  *'rtin  with  the  land"  or  they  may  he 
merely  personal.  "Real"  or  "inherent"  covenants  run  with  the. land  while 
"collateral"  covenants  do  not.  To  be  a  covenant  running  with  the  land  the 
performance  or  non-performance  of  it  must  affect  the  nature,  quality  or  value 
of  the  property  conveyed,  or  must  affect  the  mode  of  enjoying  it,  independ- 
ently of  collateral  circumstances.  A  mere  covenant  by  which  a  man  is  to 
have  the  right  to  "fetch  water  at  spring"  on  land  of  another  is  a  personal  or 
collateral  covenant  which  does  not  "run  with  the  land" :  Com.  vs.  Zimmer- 
nan,  56  Superior,  311.  Compare  Sees.  14  and  324,  supra.  Covenants 
of  warranty  run  with  the  land  and  suit  may  be  brought  against  a  covenantor 
by  a  purchaser  from  the  covenantee.  A  covenant  imposing  a  building 
restriction  upon  one  lot  in  favor  of  another  may  be  enforced  by  a  subsequent 
owner  of  the  favored  lot.  A  covenant  to  repair  a  fence,  or  a  dam,  by  a  pur- 
chaser of  land  may  be  a  personal  covenant  and  at  the  same  time  a  covenant 
running  with  the  land:  Lindeman  vs.  Lindsay,  69  Pa.,  93;  Chaumont  vs. 
Forsyth,  2  Penrose  &  Watts,  507;  Electric  Co.  vs.  Coal  Co.,  187  Pa.,  500. 

Section  455.  To  justify  the  conclusion  that  a  covenant  runs  with  the 
land,  there  should  be  "privity  of  estate"  between  the  covenantor  and  the 
party  seeking  to  enforce  the  condition.  We  say  that  there  is  privity  of  con- 
tract between  lessor  and  lessee,  but  if  the  lessee  assigns  there  is  no  contract 
relationship  between  the  lessor  and  the  assignee — ^there  is  privity  of  estate. 
In  the  same  way,  A.  sells  to  B.  and  gives  a  covenant  of  warranty.  B.  then 
sells  to  C.  There  is  privity  of  contract  between  A.  and  B.  and  privity  of 
estate  between  A.  and  C. :  Berry  7's.  McMullen,  17  S.  &  R.,  SyiKerbaugh  vs. 
Zentmyer,  2  Rawle,  160. 

If  there  is  a  breach  of  covenant  while  B.  is  the  owner  of  the  land,  the 
right  of  damages  does  not  pass  to  a  subsequent  purchaser,  C,  for  upon  breach 
the  claim  is  merely  personal.  Until  breach,  the  covenant,  if  inherent  or  real, 
runs  with  the  land  and  the  benefit  passes  to  C. :  *  Provident  Trust  Co.  vs.  Fiss, 
147  Pa.,  232. 

Section  456.  The  Conclusion  of  a  deed  contains  the  testimonium 
clause,  indicating  the  manner  and  time  of  execution.  The  usual  clause  is: 
"In  Witness  Whereof  the  party  of  the  first  part  has  hereunto  set  his  hand 
and  seal,  the  day  and  year  first  above  written."  It  is  said  that  a  deed-poll 
usually  gives  the  date  in  the  conclusion,  while  an  indenture  simply  refers  back 
to  the  date  mentioned  in  the  premises.  (Sec.  371,  supra.)  A  date  is  not 
necessary  as  stated  above.  Section  397.  And  the  clause  is  not  of  any  great 
importance,  for  if  the  parties  actually  set  their  "hands  and  seals,"  no  more  is 
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needed,  and  if  they  do  not  the  testimonium  clause  will  not  help  or  cure  the 
omission :    Miller  vs.  Binder,  28  Pa.,  489. 

Section  457.  Signing  and  sealing  have  been  considered,  Sections  361, 
369. 

Section  458.  Corporation  Deeds  involve  special  mention,  for  the  exe- 
cution is  attended  with  slightly  different  formalities  than  those  of  an  individ- 
ual. Manufacturing,  mechanical,  mining  and  quarrying  corporations  may 
acquire  and  dispose  of  real  estate,  "but  no  power  to  sell  or  release  the  real 
estate  of  such  corporation  shall  be  exercised  by  the  directors  thereof,  unless 
such  power  be  expressly  given  in  the  certificates  originally  filed  [examine  the 
charter  recorded  in  the  "Charter  Book",]  without  a  consent  of  a  majority  of 
the  stock  in  value  ....  which  consent  shall  be  obtained  at  a  meeting  .... 
held  for  that  purpose,  of  which  meeting  thirty  days'  notice  shall  be  given," 
etc. :  Act  of  1874,  Purdon,  2434.  The  minutes  of  such  a  meeting  may  be 
recorded:  Act  of  1881,  Purdon,  1182.  The  property  of  religious  societies 
is  held  subject  to  the  lay  members  (Act  of  1907,  Purdon,  5927,  Purdon, 
4104),  and  should  be  sold  only  through  Price  Act  proceedings:  Purdon, 
4004,  notes  "Y"  and  "Z."  Compare  Sees.  276,  supra,  and  494,  post.  A 
modern  deed  given  by  a  corporation  will  contain  an  appointment  of  an  at- 
torney in  fact  to  acknowledge  the  instrument.  The  appointment  precedes  the 
testimonium  clause.  The  deed  is  executed  by  the  president  or  vice  president,  ^ 
acting  for  the  corporation,  and  the  seal  is  attested  by  the  secretary.  Compare  ^^^^^^--^^ua^ 
Sec.  362,  supra.  The  constituted  attorney  then  acknowledges  the  deed  in 
the  form  suggested  by  the  Act  of  1901,  Purdon,  1156.  Prior  to  1901,  it 
was  usual  for  the  president  and  secretary  to  sign  affidavits  swearing  to  the 
execution,  the  correctness  of  the  seal,  the  affixing  of  the  seal,  the  signatures 
of.  themselves,  etc.  No  matter  what  the  formality,  the  officer  or  attorney  in 
fact  should  be  authorized  to  make  the  conveyance  by  the  board  of  directors 
and  in  many  cases  by  the  stockholders.    Compare  Sec.  309,  par.  7,  a.,  supra. 

Section  459.  Attestation  is  usual,  but  not  always  essential:  Steele 
vs,  Tnttle,  15  S.  &  R.,  217.  "No  estate,  real  or  personal,  shall  be  bequeathed, 
devised  or  conveyed  to  ...  .  religious  or  charitable  uses,  except  the  same  be 
done  by  deed  or  will  attested  by  two  credible,  and  at  the  time,  disinterested 
witnesses,  at  least  one  calendar  month  before  the  decease  of  the  testator  or 
alienor" :  Act  of  1855,  Purdon,  under  "Charities,"  p.  595,  amended  by  Act  of 
iQii,  Purdon,  1912,  Sup.,  p.  59.  Compare  Section  276,  supra,  and  525,  post, 
and  Paxson's  Est.,  221  Pa.,  98.     Aside  from  this  statutory  requirement, 
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the  addition  of  signatures  of  subscribing  witnesses  is  merely  conceding  to 
tradition,  unless  for  the  purpose  of  "probate"  or  unless  for  identification  of 
an  illiterate  man's  "mark."  (Sec.  364,  supra.)  "Probate"  of  a  deed  is  a 
formality  followed  in  placing  an  unacknowledged  deed  of  record.  Sec.  465, 
post 

Section  460.  Reading  of  a  deed  is  necessary  if  a  party  cannot  do  so  for 
himself  and  requests  that  it  be  read  to  him.  "If  a  party  who  can  read,  will 
not  read  a  deed  put  before  him  for  execution,  or  if,  being  unable  to  read,  he 
will  not  demand  to  have  it  read  or  explained  to  him,  he  is  guilty  of  supine 
negligence:"  Greenfield's  Estate,  14  Pa.,  496.  Prior  to  the  passage  of  the 
Act  of  1901,  it  was  necessary  for  the  magistrate  or  notary  to  certify  that  he 
had  "read  or  otherwise  made  known"  to  a  married  woman  the  contents  of  a 
deed  signed  by  her:    Act  of  1770,  Purdon,  1151;  Sec.  358,  supra. 

Section  461.  The  Receipt  following  the  signature  of  the  grantor  and 
involving  a  second  signing  by  him  is  usual  in  the  older  forms.  This  recital 
is  no  more  efficacious  than  the  recital  of  the  receipt  of  consideration  following 
the  names  of  the  parties  in  the  premises.  The  recital  may  be  rebutted  and  is 
a  mere  ex  parte  statement  as  to  third  persons:  Lloyd  vs.  Lynch,  28  Pa., 
419,  supra,  Section  399. 

Section  462.  Delivery  of  a  deed  is  essential  to  its  validity,  as  already 
indicated,  Section  366. 

Section  463.  Acknowledgment  is  necessary  to  justify  the  recording  of 
a  deed.  Without  acknowledgment  a  deed,  properly  executed  and  delivered, 
is  perfectly  valid  as  between  the  parties:  Cable  vs.  Cable,  146  Pa.,  451; 
Sec.  167,  supra.  There  are  two  purposes  served  by  acknowledgement:  i,  the 
instrument  may  be  recorded;  2,  it  may  be  offered  in  evidence  (although  not 
recorded)  without  further  proof  of  execution — there  is  prima  facie  evidence 
of  the  execution  and  delivery  of  the  deed :  Keichline  vs.  Keichline,  54  Pa., 
75.  A  third  purpose  was  served  prior  to  the  passage  of  the  Act  of  1901, 
that  is,  a  married  woman's  conveyance  was  not  valid  unless  separately  ac- 
knowledged as  required  by  the  Act  of  1770:  Glidden  vs.  Struple,  52  Pa., 
400.    Compare  Sees.  168  and  358,  supra. 

Section  464.  If  the  instrument  is  properly  recorded  (that  is,  after 
proper  acknowledgment,  in  the  proper  book  and  properly  indexed  in  the 
proper  county),  it  is  a  matter  of  which  the  world  has  constructive  notice. 
There  is  no  such  notice  if  the  instrument  is  improperly  recorded:  Goepp  vs. 
Gartiser,  35  Pa.,  133;  Midland  Gas  Co.  vs.  Gas  Co.,  237  Pa.,  602. 
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Section  465.  The  Act  of  1715,  Purdon,  1150,  provided  that  before 
conveyances  shall  be  recorded,  the  grantor  or  else  two  or  more  of  the  wit- 
nesses (who  were  present  at  the  execution  thereof)  shall  come  before  "one  of 
the  justices  of  the  peace  (or  aldermen  of  municipalities)  of  the  proper  county 
where  the  lands  lie  who  is  hereby  empowered  to  take  such  acknowledgment," 
but  in  case  the  grantor  be  dead  or  cannot  appear  then  the  instrimient  may  be 
"probated"  after  examination  of  the  witnesses.  Deeds  may  be  "probated" 
i  fji  .  before  judges  of  the  common  pleas  or  the  recorder:  Acts  of  1775,  1840  and 
^^y^^-    C  1878.     Compare  Midland  Gas  Co,  vs.  Gas  Co.,  237  Pa.,  602.    From  time 
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to  time  acts  have  been  passed  authorizing  others  than  justices  of  the  peace 
to  take  acknowledgments.  The  Supreme  Court  justices  may,  or  the  common 
pleas  judges  or  the  mayors  of  the  cities,  recorders,  et  al:  Purdon,  1156. 
Although  notaries  public  had  protested  commercial  paper,  taken  affidavits, 
etc.,  since  the  days  of  William  Penn,  it  was  not  until  1864  that  they  could 
take  acknowledgments.  It  seems  that  the  justice  of  the  peace  does  not  have 
to  be  commissioned  for  the  county  "where  the  lands  lie,"  it  being  sufficient  that 
he  has  a  Pennsylvania  commission :    Angles  vs.  Schreffelin,  72  Pa.,  106. 

Section  466.  Notaries,  judges,  et  al.,  of  other  states  may  take 
acknowledgments:  Purdon,  1157.  But  title  examiners  will  require  "certifi- 
cates" that  such  officers  are  duly  commissioned  or  qualified.  These  are  secured 
from  the  court  clerk  or  prothonotary  of  such  state  and  county.  "Commission- 
ers" to  take  acknowledgments  in  other  states  may  be  appointed  by  the  govern- 
or: Purdon,  11 60.  Consuls,  ministers,  military  officers,  et  al.,  may  take 
acknowledgments  of  those  residing  abroad:    Purdon,  1158. 

Section  467.  The  officer,  notary,  magistrate,  or  other  official,  should 
state  the  venue,  his  own  official  capacity,  the  date,  the  personal  appearance 
before  him  of  the  grantor,  and  should  recite  the  grantor's  declaration  that  the 
indenture  or  instrument  was  his  act  and  deed  which  he  desired  to  be  recorded. 
The  official  need  not  personally  know  the  grantor,  but  should  be  satisfied  of 
his  identity:  Cjmj^im^^l^^ V^^JJMil^s^^97^ J^i^^  Many  Acts  of 
Assembly  require  the  officials  to  have  seals  which  should  be  affixed.  The  Act 
of  1901  requires  a  notary  to  certify  to  the  date  of  the  expiration  of  his 
commission.  The  date  of  acknowledgment  should  not  be  prior  to  the  date 
of  the  execution  of  the  deed — this  would  be  a  gross  irregularity  but  would  not 
invalidate'  the  deed :    Miller  vs.  Wentworth,  82  Pa.,  286. 

Section  468.  Many  "curative"  acts  are  found  in  Purdon,  at  pages 
1162,  et  seq.,  but  aside  from  these  the  notary  or  justice  has  no  power  to 
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rectify  his  errors  or  oversights:     Enterprise  Transit  Co,  vs,  Sheedy,  103 
Pa.,  492. 

Section  469.  Registration  of  a  deed  in  cities  and  counties  is  re- 
quired prior  to  recording.  This  is  for  the  purpose  of  aiding  the  taxing 
and  engineering  officers.  Compare  Sec.  569,  post.  See  Act  of  1899  in  re 
counties,  Purdon,  11 67;  Act  of  1871,  P.  L.,  126,  in  re  Pittsburgh;  and  Act 
of  1869,  P.  L.,  644,  in  re  Allegheny  City;  Safe  Deposit  &  Trust  Company  vs. 
Fricke,  152  Pa.,  231;  Act  of  1901,  Purd.,  3188,  in  cities  of  third  class,  e,  gr.. 
McKeesport;  Act  of  1865,  Purd.,  1865,  in  re  Philadelphia.  Compare  Act  of 
191 1,  Purd.,  1912,  Supp.  220,  requiring  recorders  to  furnish  notations  of 
all  conveyances  to  the  County  Commissioners  for  the  benefit  of  the  tax  assess- 
ors. The  recorder  is  required  to  register  a  deed  in  the  city  and  county  offices 
for  you  upon  receipt  of  a  fee  of  25  cents :  Act  of  1907,  Purdon,  5392.  You 
may  leave  the  deed  at  the  proper  offices  for  registration  and  thus  save  the  25 
cents,  but  see  Sec.  477,  post. 

Section  470.  Recording  has  been  customary  since  Penn  arrived — 
1682.  See  Luck's  Api>eai  44  Pa.,  523,  for  an  interesting  history  on  this 
subject,  although  in  reading  this  case  note  that  the  decision  was  overruled  in 
G lading  vs,  Frick,  88  Pa.,  463.  The  Statute  of  Enrollment  in  England  of  27 
Henry  VIII  was  of  limited  scope.  In  Pennsylvania  there  was  an  attempt 
to  make  recording  compulsory-but  this  was  never  more  than  a  temporary 
provision  prior  to  171 5,  when  the  Act  now  in  force  was  passed.  By  this  Act 
and  its  supplements  (Purdon,  under  "Deeds  and  Mortgages"),  the  duties  of 
the  recorder  are  defined.  We  have  a  recorder  in  ^ch  county  who  keeps  the 
books  required  by  law  and  the  proper  indexes.  He  is  not  required  to  record 
any  deed  unless  it  is  acknowledged  or  "probated"  (Act  of  171 5,  Purdon, 
1150)  and  registered  (in  the  deed  registries  of  the  County  and  City).  Com- 
pare Sec.  167,  snpra. 

Section  471.  Generally  speaking,  only  such  instrimients  of  writing  as 
relate  to  lands,  tenements  or  hereditaments  may  be  recorded— chattel  mort- 
gages, etc.,  of  limited  application  are  an  exception.  (Sec.  196,  supra,)  If 
there  is  no  law  authorizing  a  paper's  recording,  the  record  is  a  nullity.  No 
notice  to  the  world  is  given  by  such  nullity:  Fitler  vs,  Shotwell,  7  W.  &  S., 
14;  Hellman  vs.  Hellman,  4  Rawle,  444. 

Section  472.  If  an  instrument  is  entitled  to  record,  it  should  be  put  in 
the  proper  book  if  the  statute  has  designated  a  particular  series  of  books  for 
a  particular  class  of  instruments :    Glading  vs,  Frick,  88  Pa.,  463 ;  parabee  vs. 
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McKerrihan,  172  Pa.,  234;  Proutv  vs,  Marshall  22qPa.,  570.  Most  convey-  ' ' 
ances  are  recorded  of  course  in  the  "deed  books"  and  indexed  "direct"  and 
"adsectum":  Act  of  1875,  Purdon,  1148.  The  instrument  is  recorded  in 
the  county  where  the  lands  "are  lying  and  being" — ^perhaps  in  two  counties 
and  therefore  in  two  recorders'  offices:  Oberholser's  Appeal,  124  Pa.,  583, 
593;  Act  of  1870,  Purdon,  1171. 

Section  473.    The  reasons  for  recording  a  deed  are: 

a.  An  unrecorded  deed  is  "void"  (  ?)  as  to  any  subsequent  purchaser 
tor  a  valid  consideration,  or  mortgagee  of  the  grantor  or  bargainer  therein" 
(Act  of  1893,  amending  Act  of  1775,  Purdon,  11 73)  unless  such  purchaser  or 
mortgagee  has  "actual"  notice  of  the  deed.  Britton's  Appeal,  45  Pa.,  172; 
Quein  vs.  Smith,  108  Pa.,  325.  Possession  is  notice.  If  the  grantee  in  an 
unrecorded  deed  is  in  possession  persons  dealing  in  relation  to  that  real 
estate  have  "constructive  notice"  of  some  claim  of  title  in  the  occupant- 
This  presumption  may  be  rebutted.  A  man  can  not  shut  his  eyes  upon  such 
occupation  or  possession — if  he  does  he  is  visited  with  "notice" :  Bispham's 
Equity,  Sec.  268.  A  party  may  have  "notice"  by  operation  of  the  rule 
known  as  the  ''lis  pendens"  rule,  as  explained  in  Bispham's  Equity,  Sec.  274. 
To  visit  one  with  notice,  lis  pendens,  of  a  suit  in  ejectment  or  a  proceeding 
to  compel  specific  performance  of  a  contract  for  the  sale  of  land,  the  proceed- 
ing must  be  indexed  in  the  "ejectment  index" :  Act  of  1856,  Purd.,  1303,  and 
See  Act  of  191 3,  P.  L.  532.  The  word  "void",  in  the  Act  of  1893,  should 
be  construed  to  mean  voidable :    See  Section  475,  post. 

b.  The  record  of  the  deed  or  an  exemplification  thereof  may  be  used  as 
evidence  without  further  proof  of  the  execution:  Act  of^834,  Purd.,  1505. 
The  contents  of  a  lost,  unrecorded  deed  may  be  established  by  parol  but  it 
is  safer  practice  to  place  a  deed  on  record:  Diehl  vs.  Emig,  65  Pa.,  320.  If 
your  unrecorded  deed  is  lost  you  should  perpetuate  the  evidence  while  it  is 
fresh  and  available  in  the  statutory  method  given  by  the  Act  of  1786,  and 
its  supplements,  Purd.,  11 78.    See  Sec.  399,  supra,  in  re  "ancient  deeds." 

c.  Recording  dispensed  with  the  formality  of  livery  of  seisin:  Rod- 
gersvs.  Walker,  6  Pa.,  371. 

d.  Recording  imports  delivery  although  this  is  rebuttable:  Sec.  366, 
supra. 

Some  effects  which  recording  does  not  have  are : 

a.  A  forged  or  stolen  deed  is  not  validated  by  placing  it  on  record, 
nor  is  an  infant's  deed  unimpeachable.  "The  record  in  the  recorder's  office 
adds  nothing  to  its  intrinsic  efficacy.    It  is  merely  notice  to  the  world  of  a 
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claim  of  title  which  must  be  taken  for  what  it  is  worth" :  Davis  vs.  Martin, 
8  Superior,  133 ;  Fleming  vs.  Parry,  24  Pa.,  47. 

b.  Only  those  who  are  bound  to  look  are  affected  by  the  record.  Re- 
cording is  constructive  notice  only  to  those  who  have  subsequently  acquired 
some  interest  or  right  in  the  property  under  the  grantor.  If  you  lease  from 
A.,  you  do  not  have  to  look  every  rent-day  to  learn  whether  you  are  to  pay 
to  A.  or  perhaps  B.  or  perhaps  C. :  Maul  vs.  Rider,  59  Pa.,  167,  171 ;  Foster 
vs.  Carson,  159  Pa.,  47'/;  Davis  vs.  Monroe,  187  Pa.,  212;  Gallagher  vs.  Stern, 
59  Superior,  225. 

c.  The  placing  on  record  and  indexing  of  an  instrument  which  the  law 
does  not  authorize  does  not  constitute  notice,  as  stated  above.  Sec.  472,  and 
see  Prouty  vs.  Marshall,  225  Pa.,  570. 

d.  Recording  or  failure  to  record  a  deed  will  not  affect  creditors  of  the 
parties  grantor  and  grantee.  A  married  woman  is  not  bound  to  record  her 
deed  from  her  husband  under  pain  of  losing  the  land  if  seized  by  her  hus- 
band's creditors,  in  the  absence  of  fraud  and  assuming  the  creditors'  judg- 
ments were  subsequent  to  the  date  of  her  deed:  Feig  vs.  Meyers,  102  Pa., 
15.  If  A.  sells  to  B.  in  January  and  the  deed  is  not  recorded,  judgments 
entered  against  A.  and  B.  the  following  August  will  result  in  a  sale  of  the 
land  upon  execution  for  the  benefit  of  B.'s  creditor,  and  A.'s  creditor  cannot 
complain  that  A.  was  the  apparent  owner:  Cover  vs.  Black,  i  Pa.,  493; 
Morris  vs.  Ziegler,  71  Pa.,  450. 

Section  474.  When  a  deed  should  be  recorded  is  not  clear  from  a 
mere  reading  of  the  acts.  The  Act  of  1775  provided  that  a  deed  should 
be  recorded  within  six  months  after  execution  or  it  "shall  be  adjudged  fraudu- 
lent and  void,  against  any  subsequent  purchaser  or  mortgagee  for  a  valid 
consideration,"  and  the  Act  of  1893,  Purdon,  1173,  reduced  the  period  to 
ninety  days  and  added  to  the  quoted  words :  "or  any  creditor  of  the  grantor 
or  bargainer."  The  Supreme  Court  promptly  ruled  that  the  recording  or 
failure  could  not  affect  or  help  "any  creditor  of  the  grantor."  The  creditor 
not  entitled  to  insist  upon  record  in  the  recorder's  office :  Davey  vs.  Ruff  el, 
162  Pa..  442.  The  law  is  as  it  was  under  Cover  vs.  Black,  i  Pa.,  493,  in  so  far 
as  creditors  are  concerned.  The  Act  of  1893  reduced  the  period  for  recording 
from  six  months,  prescribed  in  the  Act  of  1775,  to  ninety  days  and  had  no 
other  effect.  Compare  Rochester  Trust  Co.  vs.  White,  243  Pa.,  469,  sus- 
taining Act  of  1901,  Purd.,  1758,  which  provides  that  if  A.'s  money  is  used 
to  buy  land  and  the  title  is  taken  in  B.'s  name,  A.  can  not  complain  if 
B.'s  creditors  levy  upon  and  sell  the  land,  unless  B.  records  a  declaration 
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of  trust  in  favor  of  A.  or  unless  A.  brings  ejectment  against  B.  "The 
old  rule  was  different  and  the  legislature  sought  to  give  a  remedy  to  a 
'  mischief.' " 

Section  475.  The  result  of  the  rulings  has  been  that :  An  unrecorded 
deed  is  not  "void"  or  "fraudulent";  Between  grantees  of  one  grantor  for  the 
same  property  whose  deeds  are  less  than  ninety  days  old,  the  priority  of  date 
will  prevail;  After  ninety  days  "it  becomes  a  race  between  them  which  will  ( JJpAx 

get  on  record  first" :    Fries  v^  Null^  i^A  Pa.,  573;  Davey  vs.  Ruff  el,  162  n 
Pa.,  442;  Duff  vs.  Patterson,  159  Pa.,  312;  McGarry  vs.  McGarry,  9  Supe-  ^<^^^^^^  ^-^  ''^- 
rior,  71 ;  Britton's  Ap,,  45  Pa.,  172.  ^^  i    ^*.^  ^  ,^    /  ?, 

Section  476.  If  A.  sells  a  lot  to  B.  on  January  i,  sells  it  to  C.  on 
March  i,  and  to  D.  on  August  i,  the  following  results  would  seem  to  occur: 
If  B.  records  his  deed  on  January  i,  C.  and  D.  would  take  no  title;  nor  \  \ 

would  they  if  B.  records  it  on  March  29^  }f  C.  records  his  deed  on  April  2  ^ 

and  B.  records  his  deed  on  April  3,  C.  will  prevail';  if  B.  records  his  deed 
on  April  2  and  C.  records  his  on  April  4,  B.  will  prevail^ff  D.  records  his         '  ^0  \  ■<  -  ^    - 
«leed  on  August  i  .and  B.  and  C.  record  their  deeds  on  August  2  and  3,  D.     ^ .  •  -^  < .  #  ,  25^ 
will  take  better  titW;  if  no  one  of  these  deeds  is  recorded  until  November, 
it  is  "a  race  between  them  which  shall  get  on  record  firsty*^-;:-a  condition  of         C,'\>, 
affairs  which  Mr.  Justice  Mitchell  deplored  in  his  dissenting  opinion  in  the  ^^       /^  v 
case  of  Fries  vs.  Null,  154  Pa.,  573.     See  comments  of  Mr.  McMurtie  m 
50  Legal  Intelligencer,  442  (1893). 

Section  477.  The  general  rule  is  that  the  law  does  not  consider  frac- 
tions of  a  day,  Sec.  169,  supra.  The  Act  of  1775,  Purdon,  1147,  requires 
the  recorder  to  "keep  a  fair  book  in  which  he  shall  immediately  make  an 
entry  of  every  deed  or  writing  brought  into  his  office  to  be  recorded,  .... 
and  shall  record  all  such  deeds  and  writings  in  regular  succession,  according  to 
their  priority  of  time  in  being  brought  into  said  office."  This  would  seem  to 
give  priority  to  the  one  who  arrives  a  few  minutes  before  his  competitor  in 
the  "race"  to  the  recorder's  office:  Cleason's  Appeal,  22  Pa.,  359;  Long's 
Appeal,  23  Pa.,  297.  To  save  time,  pay  the  recorder  25  cents  to  "register" 
the  deed  in  the  deed  registry  of  the  city  or  county  (Act  of  1907,  supra,  sec- 
tion 469).  It  is  the  "duty"  of  grantee  or  mortgagee  to  see  that  the  instrument 
is  properly  recorded  and  properly  indexed:  Prouty  vs.  Marshall,  225  Pa.,  570. 
The  "key-letter"  system  of  indexing  deeds  is  used  in  Allegheny  County.  Com- 
pare Section  171,  supra.  See  Riclmrd's  Appeal,  122  Pa.,  457,  in  re  lost  or 
destroyed  deeds. 
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Section  478.  Alteration,  erasure  or  interlineation,  in  any  material  part 
will  avoid  a  deed,  "unless  a  memorandum  be  made  thereof  at  the  time  of  the 
execution  and  attestation" :  II  Blackstone,  308.  The  law  on  the  subject  is 
less  strict  now  and  the  presumption  is  more  in  favor  of  innocence  of  forgery. 
If  the  instrument  is  beneficial  to  the  man  offering  it  the  burden  is  on  him  to 
show  that  any  interlineation  was  properly  made  and  the  presumption  is  in 
his  favor  if  the  writing  is  "made  with  the  same  pen  and  ink."  This  is  usually 
a  question  for  a  jury:  Robinson  vs.  Meyers,  67  Pa.,  9;  Zimmerman  vs.  Camp, 
155  Pa.,  152.  To  avoid  question  it  is  advisable  to  note  any  interlineation  or 
erasure  in  a  deed  as  having  been  made  before  execution  and  this  is  usually 
done  immediately  after  the  attestation  clause,  just  above  where  the  subscrib- 
ing witnesses  are  to  sign. 

Section  479.  To  affect  the  validity  of  an  instrument  the  alteration  or 
insertion  must  be  material — something  that  might  change  the  legal  effect: 
Kountz  vs.  Kennedy,  63  Pa.,  187. 

Compare  Arrison  vs.  Harmstad,  2  Pa.,  191;  preceding  the  Supreme 
Court  Examiners'  case  of  Wallace  vs.  Harmstad,  44  Pa.,  492;  Supra,  Sec- 
tion 27. 

Section  480.  While  fraudulent  alteration  may  render  an  instrument 
void  it  does  not  follow  that  the  estate  granted  by  it  is  void  if  the  estate  vested. 
In  the  Harmstad  cases  the  conveyance  was  valid  to  pass  the  title  to  the 
Harmstad  Brothers  but  the  alteration  made  the  covenant  in  favor  of  Arrison 
as  to  ground  rent  unavailable.    See  also  Rifener  vs.  Bowman,  53  Pa.,  313. 

Section  481.  If  the  alteration  is  made  by  a  stranger  who  is  not  acting 
for  the  party  offering  the  instrument  the  validity  is  not  effected :  Robertson 
vs.  Hay,  91  Pa.,  242. 

Section  482.  After  execution,  acknowledgment  and  recording,  a  deed 
should  not  be  altered  and  should  occasion  require  any  corrections,  these  should 
be  made  by  re-execution,  new  acknowledgment  and  re-recording.  Blanks  may 
be  filed  by  oral  authority  after  a  deed  has  been  executed,  as  by  the  insertion 
of  the  name  of  a  grantee  (other  than  the  agent's)  :  Bell  vs.  Kennedy,  100  Pa., 
215;  Reamer  vs.  Lamb er ton,  59  Pa.,  462;  Sec.  398,  supra. 

Section  483.  Reformation  or  correction  of  an  instrument  may  be  de- 
creed by  a  court  of  equity  if  the  writing  does  not  express  the  true  intent  of  the 
parties  from  mutual  mistake  or  from  the  fraud  of  the  party  who  is  not  seek- 
ing reformation:    Bispham's  Equity,  Sections  466,  et  seq.     Compare  Safe 
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Deposit  &  Trust  Company  vs.  Diamond  Coal  Company,  234  Pa.,  100,  dis- 
tinguishing executed  and  executory  contracts  relating  to  land  at  page  113. 
The  reformation  most  frequently  desired  is  in  the  case  of  irregular  or  erro- 
neous description,  names,  formal  terms,  etc. :  Huss  vs,  Morris,  63  Pa.,  367 ; 
Gump's  Appeal,  65  Pa.,  476;  Trexler  vs.  Fisher,  130  Pa.,  275. 

Section  484.  Cancellation  of  a  deed  before  delivery  by  the  grantor 
will  of  coiu-se  prevent  the  passing  of  title  but  after  title  has  passed  by  delivery 
a  cancellation  by  the  grantor  or  grantee  would  seem  to  be  a  mere  destruction 
of  the  evidence  of  title :  Tate  vs.  Clement,  176  Pa.,  550;  Rifener  vs.  Bowman, 
53  Pa.,  318.  This  is  largely  upon  the  theory  that  a  formal  act  can  be  set  aside 
only  by  an  equally  formal  act  and  a  delivered  deed  can  be  best  cancelled  by  a 
deed  of  reconveyance  delivered  by  the  original  gj-antee.  The  parties  grantor 
and  grantee  may  agree  upon  cancdlatidiyiF  no  third  parties  have  acquired 
interests  upon  the  theory,  apparently,  that  delivery  and  acceptance  are  mutual 
acts  preceding  passage  of  title:    Read  vs.  Robinson,  6  W.  &  S.,  331. 

Section  485.  Cancellation  may  be  decreed  by  a  court  of  equity  if  the 
conveyance  was  secured  by  or  designed  for  fraud.  An  imposed  upon  grantor 
may  seek  cancellation :  Thomas  vs.  Herring,  244  Pa.,  550.  Defrauded  cred- 
itors may  set  aside  a  conveyance  executed  with  intent  to  defraud  them: 
Fowler's  Appeal,  87  Pa.,  449.  Cancellation  quia  timet  may  be  decreed  where 
an  invalid  deed  constitutes  a  "cloud"  on  a  title:  Dull's  Appeal,  113  Pa.,  51O; 
Hutchinson  vs.  Dennis,  217  Pa.,  290. 

Section  486.  The  construction  or  interpretation  of  a  deed  is  to  be  de- 
termined after  ascertaining  the  intention  of  the  parties  from  the  entire  instru- 
ment subject  to  certain  preferences  given  by  rules  of  law.  The  courts  prefer 
to  consider :  deeds  as  absolute  rather  than  conditional ;  estates  as  vested  rather 
than  contingent;  interests  as  present  rather  than  future;  intentions  as  lawful, 
moral  and  natural  rather  than  otherwise;  clauses  as  consistent  rather  than 
inconsistent;  words  in  their  legal  and  technical  sense  rather  than  in  their 
colloquial  or  common  sense;  a  construction  most  unfavorable  to  the  grantor 
or  the  party  who  prepares  the  instrument ;  the  written  words  rather  than  the 
printed  words ;  the  written  and  printed  words  rather  than  evidence  de  hors  the 
instrument;  the  effective  rather  than  the  meaningless  construction;  the  sub- 
stance rather  than  the  form;  the  permanent  marks  upon  the  ground  rather 
than  the  recitals  of  courses  and  distances.  These  and  many  other  rules  for 
construction  are  found  in  the  books  and  are  respectively  followed  or  not  as 
the  particular  judge  or  court  may  see  the  application  of  one  or  the  other  rule. 
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The  courts  have  frankly  said  that  decisions  relating  to  particular  wills  are  not 
TO  be  taken  as  precedents  but  merely  persuasive,  and  the  same  might  be  said 
of  deeds:    Graham  vs,  Abbott,  208  Pa.,  72. 

Section  487.  The  construction  is  for  the  Court:  Hetherington  vs. 
Clark,  30  Pa.,  396;  Cake  vs,  Sunbury  Boro.,  43  Superior,  95.  If  the  language 
is  ambiguous  and  it  is  necessary  to  depend  upon  evidence  de  hors  the  writing 
the  disputed  questions  may  be  submitted  to  a  jury:  Bee  son  vs.  Porter,  155 
Pa.,  579;  Safe  Deposit  &  Trust  Co,  vs.  Manufacturing  Co,,  229  Pa.,  295. 
In  cases  of  fraud,  accident  or  mistake  parol  evidence  may  be  admissible  in  aid 
of  construction  but  it  has  been  said  that  a  court  will  not  make  agreements  for 
the  parties  and  then  enforce  them — it  will  cancel  instruments  and  order  de- 
livery in  cases  of  fraud,  etc. :  Safe  Deposit  &  Trust  Co,  vs.  Coal  Co.,  234 
Pa.,  100. 

Section  488.  In  construing  an  instrument  it  is  sometimes  difficult  to 
determine  whether  it  is  a  deed  or  a  will.  Compare  Section  552.  "An  instru- 
ment in  any  form,  whether  a  deed  poll  or  indenture,  if  the  obvious  purpose  is 
not  to  take  place  till  after  the  death  of  the  person  making  it,  shall  operate  as 
a  will":  Frew  vs,  Clarke,  80  Pa.,  170, — the  "bond  of  friendship  case."  A 
will  is  contested  by  an  issue  devisatnt  vel  non  and  a  deed  is  contested  by  an 
ejectment  or  by  a  bill  in  equity.  A  will  may  be  revoked  by  a  later  will  or  by  a 
subsequent  marriage,  etc.,  while  a  deed  if  delivered  is  generally  irrevocable. 
A  will  must  be  "signed  at  the  end  thereof"  while  a  deed  may  be  signed  at  some 
other  place.  A  paper  reading  "High  (I)  James  Rogers  do  give  to  John  Jack- 
fon,  Sr.,  my  property  known  as  Penargyl  Hotel  in  Northampton  County 
P.  A.  (Sg.)  James  Rogers,"  was  construed  to  constitute  a  will  from  the 
circumstances  relating  to  James  Rogers'  suicide  and  the  finding  of  the  paper 
beside  his  body.  The  instrument  would  probably  have  been  construed  as  a 
deed  in  other  circumstances,  as  for  instance,  if  in  the  possession  of  John 
Jackson,  Sr.  See  Tosher  vs,  Jackson,  164  Pa.,  373.  Frequently  a  man  will 
give  a  deed  to  his  son  by  which  the  fath^  is  to  live  upon  the  farm  which  *, 
is  to  go  to  the  son  upon  the  father's  death.  The  real  estate  passes  to  the 
son  subject  to  a  life  estate  and  the  instrument  is  regarded  as  a  deed :  Munts 
vs  Whitcomb,  40  Superior,  553;  Knoivlson  vs,  Fleming,  165  Pa.,  10. 

TITLE  BY  MATTER  OF  RECORD. 

Section  489.     "Of  this  nature  are     i.  Private  acts  of  parliament.    2. 
The  king's  grants.    3.    Fines.    4.    Common  recoveries" :    1 1  Blackstone,  343. 
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In  modem  law  we  might  say:  i.  Special  acts  of  the  legislature  prior  to 
1874.  2.  Commonwealth  grants  by  patents.  3.  Sheriff  sales.  4.  Judicial 
sales.    5.    Condemnation  in  the  exercise  of  the  power  of  eminent  domain. 

Section  490.  Fines  are  obsolete  and  were  always  rare.  Chief  Justice 
Tilghmam  speaks  of  one,  suffered  in  1752,  in  the  Supreme  Court  Examiners' 
case  of  Lyle  vs.  Richards,  9  S.  &  R.,  331. 

Section  491.  Common  recoveries  are  obsolete  although  suffered  fre- 
quently before  1799  (Purd.,  under  "Estates  Tail")  for  the  purpose  of  barring 
entails.  See  Lyle  vs.  Richards,  supra,  and  Section  65,  supra.  Deeds  to  bar 
entails  were  authorized  by  the  Act  of  1799.  At  page  361,  Blackstone  speaks 
of  deeds  for  this  purpose — substitutes  for  common  recoveries — ^as  "warranted 
by  the  usage  of  our  American  colonies."  It  may  be  doubted  if  such  deeds 
were  valid  in  Pennsylvania  when  it  was  a  colony  and  before  1799.  Estates 
tail  must  date  back  of  1855,  ^"^  it  is  hard  to  conceive  of  a  present-day  instance 
of  a  common  recovery.  See  Section  97,  supra,  as  to  fines  and  common  re- 
coveries used  for  the  purpose  of  barring  a  wife's  dower,  prior  to  1770. 

Section  492.  Special  acts  of  the  legislature  could  scarcely  deprive  a 
man  of  his  land  without  "due  process  of  law,  nor  shall  private  property  be 
taken  for  public  use  without  just  compensation" :    5th  Amend.  U.  S.  Const,         ^vi#  r^ 

Purd.,  74.     (The  Supreme  Court  has  sometimes  apparently  permitted  depar-         ^-^v^^^.-t. 
tnres  from  this  provision  as  in  the  Brunot's  Island  Case  of  Philadelphia  Co.     ^^^^'■^-'U.w,  L^^-< 
vs.  Stimpson,  223  U.  S.,  605.    Other  federal  and  state  courts  override  this  ^-^  ...^  \  , 

when  a  state  is  exercising  "police  power"  in  certain  instances.) 

Section  493.  Special  acts  of  assembly  relating  to  the  sale,  disposition, 
transfer,  etc.,  of  real  estate  were  very  common  prior  to  1853  and  were  per- 
missible to  a  certain  extent  until  1874,  when  the  Constitution,  Purd.,  152,  pro- 
hibited local  or  special  laws  "changing  the  law  of  descent  or  succession"  or 
"affecting  the  estates  of  minors  or  persons  under  disability,  except  after  due 
notice  to  all  parties  in  interest,  to  be  recited  in  the  special  enactment."  (The 
courts  have  not  construed  the  latter  quotation.) 

Section  494.  In  1853  (Purd.  under  "Real  Estate")  the  Price  Act  (in 
honor  of  Hon.  Eli  K.  Price,  an  eminent  attorney  employed  by  the  Commis- 
sion to  draft  the  Act)  was  passed  to  the  end  "that  real  estate  should  be  freely 
alienable,  and  be  made  productive  to  the  living  owners  thereof"  and  because 
"in  matters  which  the  judiciary  is  competent  to  hear  and  decide,  it  is  expedient 
that  the  courts  should  adjudicate  them  after  a  full  hearing  of  all  the  parties, 
rather  than  that  they  should  be  determined  by  special  legislative  acts  upon  an 
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€x  parte  hearing."  Speaking  in  1845,  of  special  legislation,  Chief  Justice 
Gibson  said :  "It  is  not  above  the  mark  to  say  that  10,000  titles  depend  on 
legislation  of  this  stamp" :  N orris  vs.  Clymer,  2  Pa.,  284.  In  Price's  Index 
to  Local  Laws  are  found  many  special  acts  relating  to  real  estate  in  Allegheny 
and  other  counties.  Mr.  Price  speaks  of  an  examination  of  more  than  a 
thousand  such  acts :  Purd.,  3998.  Gibson,  C.  J.,  speaks  of  nine  hundred  in 
his  opinion  in  the  above  case.  These  acts  usually  authorized  the  selling  of  real 
estate  by  guardians,  executors,  administrators,  et  al,  in  cases  where  it  was 
fettered  with  contingent  or  restricted  interests  or  where  there  was  no  power 
of  sale  in  the  will  or  instrument  or  where  the  parties  in  interest  were  under 
disabilities.  Special  legislation  was  objectionable  because  the  legislative  bodies 
were  supposed  to  be  otherwise  engaged  and  had  little  time  to  properly  investi- 
gate circumstances,  because  there  was  lack  of  uniformity,  because  of  the  ex- 
pense and  opportimity  for  favoritism  and  possible  abuse,  because  due  notice 
was  frequently  not  given  to  the  parties.  Mr.  Price  thought  that  the  Act  of 
1853  would  "lessen  the  necessity  for  special  legislation"  and  his  purpose  was 
"to  substitute  the  courts  for  the  Legislature,  with  the  advantage  of  giving 
fuller  opportunity  of  a  hearing  to  all  parties  interested,  a  more  thorough  in- 
vestigation of  the  facts,  and  the  law  applicable  to  each  case."  The  courts 
have  ruled  that  a  special  act  is  void  if  it  undertakes  to  accomplish  what  a 
court  could  do  by  a  decree  in  a  statutory  proceeding :  Jones  vs.  Jones,  12  Pa., 
350.  The  last  paragraph  of  Art.  3,  Section  7,  of  the  Const.,  Purd.,  152,  pro- 
vides: "Nor  shall  any  law  be  passed  granting  powers  or  privileges  in  any 
case  *  *  ♦  where  the  courts  have  jurisdiction  to  grant  the  same,  or  give  the 
relief  asked  for." 

Section  495.  The  Price  Act  confers  jurisdiction  upon  the  orphans' 
court  "where  the  real  estate  shall  have  been  acquired  by  descent  or  last  will" 
and  upon  the  common  pleas  court  "in  all  other  cases" :  Purd.,  3999.  "When- 
ever the  estate  shall  have  been  derived  partly  by  deed  and  partly  by  descent 
or  will"  the  jurisdiction  is  concurrent:  Purd.,  4031,  Act  of  1855.  The  in- 
stances in  which  sale,  mortgaging,  leasing,  etc.,  may  be  decreed,  and  the  de- 
tailed practice,  will  be  considered  in  the  Course  on  Orphans'  Court  Practice. 
The  common  pleas  courts  probably  receive  one  application  to  fifty  presented 
in  the  orphans'  courts.  In  a  general  way  the  practice  prescribes  a  petition, 
service  of  a  citation,  a  hearing,  "due  consideration,"  an  order  of  sale  prescrib- 
ing terms,  etc..  the  giving  of  security,  a  sale,  public  or  private,  by  a  trustee,  a 
"return,"  the  delivery  of  a  deed  and  a  substitution  of  the  money  for  the  real 
estate  as  regards  the  enjoyment  and  ownership  thereof.    The  money  "shall  be 
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held  for  or  applied  to  the  use  and  benefit  of  the  same  persons  and  for  the  same 
estate  and  interest,  present  or  future,  vested  or  contingent  or  executory  as  the 
real  estate  sold."  The  title  of  the  purchaser  "shall  be  a  fee  simple  title,  inde- 
feasible by  any  party  or  persons  having  a  present  or  expectant  interest  in  the 
premises."  The  purchaser  should,  however,  examine  the  title  and  take  counsel. 
Sec.  507,  post. 

Section  496.  Commonwealth  and  Proprietary  Grants  by  patents,  fol- 
lowing warrants  and  surveys,  have  been  considered  above.  Section  42,  et  seq,, 
discussing  the  settlement  of  Pennsylvania,  the  Boundaries,  the  Connecticut 
and  Virginia  Claimants,  the  Donation  and  Depreciation  Lands,  etc.  Sec.  28, 
et  seq.,  supra. 

Section  497.  Sheriff  sales  of  real  estate  are  made  by  virtue  of  writs 
I  ,.  ^  , ,  .,  ^  ^  .  p^  venditioni  exponas.  A  writ  of  this  sort  may  be  issued  after  a  valid  judg- 
ment,  a  return  of  nulla  bona  upon  a  writ  of  fiere  facias,  and  a  condemnation 
upon  an  inquisition.  Personal  property  is  first  sought  in  satisfaction  of  a  judg- 
ment by  a  writ  of  fiere  facias.  If  no  personal  property,  or  not  enough,  is 
found,  the  sheriff  "levies"  upon  real  estate  but  before  he  can  sell  (unless  in- 
quisition is  waived,  in  which  event  he  may  sell  real  estate  upon  a  fi.  fa.)  it  is 
necessary  to  summon  a  jury  of  six  men  who  will  hold  an  inquest  to  determine 
whether  or  not  the  net  income  from  the  defendant's  real  estate  will  pay  the 
judgment  and  costs  in  seven  years.  If  the  finding  upon  this  inquisition  is 
that  such  income  will  not  do  so  (and  the  finding  is  quite  uniformly  in  the 
negative)  the  land  is  "condemned."  After  such  condemnation  the  execution 
creditor,  or  plaintiff,  may  direct  the  prothonotary  to  issue  a  writ  of  vend.  ex. 
upon  which  the  sheriff  will  advertise  and  post  the  premises  for  three  weeks 
and  sell  the  land  at  public  sale  to  the  highest  bidder  toward  the  payment  of 
costs,  taxes  and  incumbrances  in  the  order  of  their  priority.  Such  sales  are 
held  upon  the  first  Monday  of  each  month  except  in  August  (the  second 
Monday  in  Sept.),  may  be  adjourned  to  a  following  Friday,  and  are  "re- 
turned." Sheriff's  deeds  are  acknowledged  before  the  prothonotary  (for- 
merly in  open  court).  Act  of  1909,  Purd.,  5475,  are  drawn  in  the  form  pre- 
scribed, (Act  of  1909),  and  delivered  to  the  purchasers,  after  being  recorded 
in  the  recorder's  office  (formerly  in  the  prothonotary 's  office). 

Section  498.  If  the  sale  is  upon  a  mortgage,  a  municipal  lien,  a  me- 
chanic's lien,  etc.,  the  writs  of  fi.  fa.  and  vend.  ex.  are  not  used  but  the  real 
estate  is  sold  upon  a  writ  of  levari  facias  and  no  condemnation  is  necessary. 

Section  499.     The  sheriff  sells  whatever  interest  the  defendant  may 
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have  had  whether  legal  or  equitable,  entire  or  in  co-tenancy,  valid  or  invalid : 
Anwerter  vs.  Mathiot,  9  S.  &  R.,  397;  Knox  vs,  Herod,  2  Pa.,  26;  Drake  vs. 
Brown,  68  Pa ,  223 ;  Orient  B.  &  L.  Assn,  vs.  Gould,  239  Pa.,  335.  In  gen- 
eral the  purchaser  at  a  sheriff's  sale  takes  simply  what  the  defendant,  the 
execution  defendant,  had:  Act  of  1836,  Sec.  66,  Purd.,  1571.  The  layman 
has  the  mistaken  idea  that  a  sheriff's  deed  is  something  like  a  deed  upon 
which  one  has  title  insurance.  The  rule^a^frnf  emptor  flfpHf^'i  arid  if  the  de- 
fendant had  no  title  the  sheriff's  vendee  will  have  none.  If  the  vendee's  bid 
at  the  sale  is  the  highest  he  will  not  be  permitted  to  repudiate  the  sale  if  he 
should  discover  that  the  title  is  defective  or  worthless — he  must  pay  the 
amount  of  his  bid  and  may  then  place  himself  upon  the  mercy  of  the 
court  by  applying  to  have  the  sale  set  aside :  Dickson  vs.  McCartney,  226 
P^»  555-  If  he  refuses  to  take  the  property,  in  the  absence  of  such  setting 
aside,  he  may  be  sued  for  any  loss  upon  a  re-sale. 

Section  500.  The  quantum  of  the  property  is  determi^H  ^y^e  de- 
scription in  the  sheriff's  levy.  In  this  respect  the  sheriff's  deed  does  not  seem 
to  be  trustworthy:    Hoffman  vs.  Danner,  14  Pa.,  25. 

Section  501.  In  certain  ways  the  sheriff's  vendee  takes  a  better  title 
than  the  defendant  had.  If  A.  conveys  to  B.  in  fraud  of  A's  creditor,  A. 
will  not  be  permitted  to  recover  the  land  f|:om  B.,  but  if  the  land  is  sold  upon 
aprc«x*stmg  judgment^agamst  A.,  iht  shenii  s  vendee  will  take  a  title  su- 
perior to  B.'s:  Mosley  vs.  Flack,  233  Pa.,  102.  If  a  judgment  is  entered 
against  A.,  who  then  agrees  to  convey  to  B.,  who  does  not  record  his  articles, 
a  sale  to  C.  by  the  sheriff  upon  the  judgment  will  give  C.  a  better  title  than 
B.'s  for  C.  has  title  superior  to  that  of  one  of  whose  title  he  has  no  notice, 
actual  or  constructive:  Mecham  vs.  Williams,  48  Pa.,  238.  Compare  and 
distinguish  Sec.  473,  d,  supra.  The  vendee  takes  title  free  and  discharged 
uf  liens  against  the  land  which  are  not  saved  by  statute  or  some  policy  of  law. 
A  tract  may  be  "plastered"  with  judgments  and  mortgages  but  will  be  "di- 
vested" of  these  by  a  judicial  sale,  except  so  far  as  the  mortgages  are  "first 
mortgages."  See  Divesture  of  Liens  by  Judicial  Sale  in  Pennsylvania  Prac- 
tice Notes,  and  see  supra,  Section  184,  in  re  "Mortgages."  Compare  Sees. 
348  and  474,  supra. 

Section  502.  Prior  to  acknowledgment  and  delivery  of  the  sheriff's 
deed  the  sale  may  be  set  aside  by  the  court  and  a  re-sale  ordered  by  reason  of 
mis-description,  irregularities,  inadequacy  of  price,  etc.:  Brennan  vs.  Pax- 
son,  227  Pa.,  444;  Yost  vs.  Coyle,  226  Pa.,  458.    After  acknowledgement  and 
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His  title  however  relates  back  to  the  time  of  the«i^  Coulter  i/s.  Phillips,  20 


delivery  of  the  deed  irregularities  are  *'cured" :  Cooper  vs.  Wilson,  96  Pa., 
409;  Lyle  vs.  Armstrong,  235  Pa.,  224,  227;  Shields  vs.  Miltenberger,  14  Pa., 
76.  If  there  has  been  fraud  exercised  upon  the  court  or  upon  the  defendant 
in  the  execution  the  sale  may  be  set  aside  by  the  court  before  delivery  of  the 
deed  (Jackson  vs.  Morter,  82  Pa.,  491),  or  a  suit  in  ejectment  may  be  brought 
against  the  sheriff's  vendee  or  a  bill  in  equity  filed  for  the  cancellation  of  the 
deed:  Evans  vs.  Mawry,  112  Pa.,  300;  Media  Trust  Co.  vs.  Kelly,  185  Pa., 
131;  Barrell  vs.  Adams,  26  Superior,  635.  A  sheriff's  deed  should  not  be 
made  to  the  plaintiff's  attorney  as  grantee  because  an  attorney  of  record  may 
be  deemed  to  have  taken  in  trust  for  the  benefit  of  his  client.  The  attorney 
v/ould  hold  the  legal  title  and  the  equitable  title  would  be  in  the  client.  If 
you  buy  from  the  attorney  you  should  secure  a  quit  claim  deed  from  the 
client.    Compare  Leisenring  vs.  Black,  5  Watts,  303 ;  Sec.  278,  supra. 

Section  503.  If  the  court  was  without  jurisdiction — coram  non  judice 
—the  purchaser  takes. nothing  by  the  sheriff's  deed.  If  the  judgment  is 
absolutely  void  he  takes  no  title. 

Section  504.    The  purchaser  of  a  valid  title  is  entitled  to  possession 

See  supra^  Sections  135.  i: 
t^ai^LouiiertfS.  Phillips, 
Pa.,  154. 

Section  505.  "Redemption'*  is  allowed  defendants  in  certain  sorts 
of  judicial  sales.  This  right  is  given  to  "the  owner  of  any  property  sold  under 
a  tax  or  municipal  claim,  or  his  assignees,  or  any  party  whose  lien  or  estate 
has  been  discharged  thereby"  and  may  be  exercised  within  one  year  from  the 
acknowledgment  of  the  sheriff's  deed  and  upon  payment  of  costs,  expenses, 
liens  and  encumbrances,  with  a  "penalty"  of  ten  per  cent:  Act  of  1901,  Purd. 
under  "Municipal  Qaims,"  page  2650.  Compare  old  acts:  Act  of  18 15, 
et  seq.  Purd,  under  "Unseated  Lands,"  p.  5002 ;  Long  vs.  Phillips,  241  Pa., 
246;  Act  of  1879,  1889,  Purd.  under  "Taxes,"  pp.  4703,  4706. 

Section  506.  Judicial  sales  are  of  various  sorts  in  addition  to  those 
authorized  by  the  Price  Act  and  those  made  by  the  sheriff  upon  writs  of 
execution.  The  court  of  common  pleas  may  order  a  sale  of  real  estate,  by  a 
master,  in  a  partition  case  in  which  partition  cannot  be  made  and  in  which 
the  parties  will  not  take  the  land  at  a  valuation :  Purd.,  3417;  Sec.  231,  supra. 
The  orphans'  court  may  in  like  circumstances  order  sale  in  a  partition  case : 
Purd.,  3438.  Common  pleas  courts  may  compel  trustees  upon  trusts  inter 
vivos  to  make  sales  in  proper  cases :    Purd.,  4884.    The  law  authorizes  or 
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ratifies  sales  made  in  pursuance  of  powers  of  sale  expressly  given:  Purd., 
4924.  Courts  may  authorize  the  sale  of  the  real  estate  of  a  corporation  upon 
dissolution :  Purd.,  818.  In  the  event  of  a  deficiency  of  personal  estate  the 
orphans'  court  may  order  a  sale  of  a  decedent's  real  estate  to  pay  debts :  Acts 
of  1834  and  1899,  Purd.,  11 16  and  743.  (Compare  Homer  vs.  Hasbrouck, 
41  Pa.,  169,  for  an  interesting  history  of  the  law  relating  to  the  subject  of 
assets  for  the  payment  of  a  decedent's  debts.)  The  same  court  may  order 
a  sale  of  real  estate  for  the  interest  of  a  minor  in  certain  circumstances: 
Act  of  185 1,  Purd.,  1 1 19.  The  same  court  may  authorize  a  sale  of  real 
estate  articled  to  be  sold  by  a  decedent  in  his  lifetime:  Act  of  1834,  Purd., 
741.  The  common  pleas  may  order  the  sale  of  a  limatic's  real  estate  if  the 
personal  estate  is  not  sufficient  for  his  maintenance:  Act  of  1836,  Purd., 
2397. 

Section  507.  The  above  and  a  few  other  acts  authorizing  sales  are  to 
be  strictly  construed.  In  each  case  the  statutory  limitations  are  to  be  ob- 
served. If  the  court  attempts  to  authorize  or  even  "confirm"  a  sale  in  circum- 
stances not  warranting  a  sale  under  the  particular  statute  the  purchaser  takes 
no  title — in  such  case  the  court  is  without  jurisdiction,  coram  nan  judice: 
Smith  vs.  Ribbett,  233  Pa.,  300;  Torrence  vs.  Torrence,  53  Pa.,  505.  The 
rule  caveat  emptor  applies  and  the  purchaser  has  no  assurrance  that  his  title 
is  a  valid  one  for  it  may  be  that  the  sale  was  not  proper  or  that  the  decedent, 
minor,  corporation  or  lunatic  did  not  have  title.  The  purchaser  does  not  even 
have  a  warranty  of  title  for  officers  making  such  sales  by  direction  of  a  court 
will  give  only  the  equivalent  of  a  "trustees'  warranty,"  to  the  effect  that  they 
have  done  nothing  which  may  or  might  impeach  the  title :    Sec  448,  supra. 

Section  508.  Condemnation  of  land  in  the  exercise  of  the  power  of 
eminent  domain  is  adverse  to  the  idea  of  voluntary  conveyance  and  any  at- 
tempt to  assert  the  right  must  be  based  upon  some  explicit  authority :  Finney 
vs.  Sommerville,  80  Pa.,  59;  Philadelphia,  etc.,  St.  Ry.  Co.'s  Petition,  203 
Pa.,  354;  Vinton  Colliery  vs.  R.  R.,  226  Pa.,  131;  American  Transfer  Co.'s 
Petition,  237  Pa.,  241.  Compare  Sections  60  and  143,  supra,  as  to  the  nature 
of  the  title  or  estate  acquired  by  condemnation.  A  railroad  or  similar  cor- 
poration may  and  usually  does  acquire  its  rights  of  way  by  agreement  and 
takes  deeds  for  a  fee  simple  title,  or  takes  deeds  for  its  rights  of  way  and 
acquires  an  easement  (See  Section  418,  supra)  or  it  may  acquire  a  right  of 
way  by  equitable  estoppel  or  irrevocable  license  ( U.  S.  Horse  Shoe  Co.  vs. 
St.  Ry.  Co.,  50  Superior,  174,  Section  14,  supra.) 
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Section  509.  The  Commonwealth  and  its  subdivisions — cities,  bor- 
oughs, townships,  counties  and  school  districts — ^may  for  proper  public  pur- 
poses condemn  land,  as  may  the  Federal  Government.  Compare  Act  of  1907, 
Purd.,  5701,  as  to  "necessary  mimicipal  buildings";  Act  of  191 1,  Pwd.,  1912 
Supp.,  p.  249,  (Purd.,  1399),  as  to  lands  needed  by  the  U.  S.;  Act  of  1893, 
Piu-d.,  2731,  as  to  street  improvements;  Act  of  1901,  Purd.,  2751,  as  to 
sewers,  etc.;  Act  of  1893,  Purd.,  2762,  and  1909,  Purd.,  5973,  as  to  bridges; 
Act  of  191 1,  Purd.,  1912  Supp.,  p.  94,  as  to  school  sites;  Act  of  191 1,  Purd., 
1912  Supp.,  p.  190,  as  to  borough,  township,  etc.,  public  buildings;  Act  of 
191 1,  Purd.,  1912  Supp.,  p.  601,  p.  599,  as  to  state  highways;  Act  of  1883, 
Purd.,  840,  as  to  county  buildings;  Act  of  185 1,  Purd.,  520,  as  to  borough 
improvements;  Act  of  191 1,  Purd,  1912  Supp.,  p.  291,  as  to  National  forest 
reserves;  Act  of  1909,  Purd.,  5538,  as  to  State  forest  reserves;  etc.  Com- 
pare U.  S.  vs.  Pacific  R.  R.,  120  U.  S.,^7,  in  re  destruction  of  private  prop- 
erty during  war. 

Section  510.  Corporations  may  exercise  the  power  if  it  has  been  ex- 
pressly conferred  by  some  valid  statute :  Phila.  Clay  Co.  vs.  Clay  Co.,  241 
Pa.,  305.  The  power  has  been  conferred  upon:  Turnpike  and  plank-road 
companies,  Act  of  1849,  Purd.,  4935;  canal  companies.  Act  of  1849,  Purd., 
576;  railroads,  Acts  of  1849,  Purd.,  3798,  and  1869,  Purd.,  3856;  lateral 
railroads.  Act  of  1832,  Purd.,  3918;  boulevard  companies.  Act  of  1895, 
Purd.,  536;  pipe  line  companies.  Act  of  1883,  Purd.,  3534;  wharf  companies, 
Act  of  1867,  Purd.,  5099;  water  and  gas  companies.  Acts  of  1874,  Purd., 
1784,  1887,  Purd.,  1792;  telegraph  companies.  Act  of  1874,  Purd.,  4739; 
street  railways,  Act  of  1907,  Purd.,  5904;  bridge  companies.  Act  of  1887, 
Purd.';  541;  timnel  companies,  Act  of  1895,  Purd.,  4930. 

Section  511.  The  earlier  constitutions  (1776,  1790,  i<838)  and  the? 
Constitution  of  1874  provide:  "*♦**♦  nor  shall  private  property  be 
taken  or  applied  to  public  use,  without  authority  of  law  and  without  just 
compensation  being  first  made  or  secured":  Art.  i.  Sec.  10,  Purd.,  128. 
The  Constitution  of  1874  provides:  "Municipal  and  other  corporations  and 
individuals,  invested  with  the  privilege  of  taking  private  property  for  public 
use  shall  make  just  compensation  for  property  taken,  injured  or  destroyed 
by  the  construction  or  enlargement  of  their  works,  highways  or  improve- 
ments, which  compensation  shall  be  paid  or  secured  before  such  taking,  injury 
or  destruction" :  Art.  16,  Sec.  8,  Purd.,  209.  Prior  to  1874,  a  corporation 
exercising  the  power  of  eminent  domain  was  not  liable  for  injury  to  prop- 
erty not  taken  by  it  as  is  illustrated  in  the  case  of  Bishop  O'Conner  vs.  Pitts- 
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burgh,  i8  Pa.,  187,  growing  out  of  Pittsburgh's  second  Hump-cut.  This 
was  also  the  provision  of  the  sth  amendment  to  the  U.  S.  Constitution,  Purd., 
74,  The  liability  now  is  for  *'takin|^.  injury  or  destruction'* :  P.  R.  R.  vs. 
Marchant,  119  Pa.,  541,  153  U.  S.,  380.  Compare  Sec.  571,  post,  as  to 
"local  benefits."  Read  the  Supreme  Court  Examiners'  case  of  P.  R.  R.  vs.  >C 
Lippencott,  116  Pa.,  472^^  Compare  Deer  vs.  Sheraden  Boro.,  220  Pa.,  307, 
holding  that  all  damages  are  exclusively  recoverable  in  the  condemnation 
proceedings.  The  action  of  trespass  on  the  case  lies  only  for  the  negligent 
performance  of  the  work. 

Section  512.  The  general  rule  is  that  any  land  may  be  taken  in  the 
exercise  of  the  power  although  there  are  some  statutory  and  legal  excep- 
tions. If  property  is  already  devoted  to  public  use  another  corporation  can- 
not condemn  the  land  necessary  for  the  prior  company's  purposes:  Pitts- 
burgh Junction  R.  R.  Co.'s  Appeal,  122  Pa.,  511.  This  does  not  prevent 
crossings  of  one  railroad  by  another,  above  or  below  grade.  The  railroad 
condemnation  Act  of  1849,  Purd.,  3802,  prohibits  the  taking  of  "any  burying 
ground  or  place  of  public  worship,  or  any  dwelling-house  in  the  occupancy 
of  the  owner  or  owners  thereof,  without  his,  her  or  their  consent."  This 
restriction  as  to  dwellings  applies  to  original  location  but  not  to  bona  fide 
widening,  straightening  or  improvement  of  a  railroad  by  tht^ provisions  of 
the  Act  of  1869,  Purd.,  3856;  Dryden  vs.  P.  V.  &  C,  208  Pa.,  316;  O'Leary^  . 
tA^s.  Wapash  P.  Jl.  Ry.,  2ii^^a.,^22.  An  Act  o:^  1907,  Purd.,  5463,  was 
designed  to  prevent  the  condemnation  of  land  occupied  by  a  building  of 
Revolutionary  or  Colonial  historical  importance,  such  as  our  Pittsburgh 
Blockhouse.  Art.  16,  Sec.  3,  of  the  Constitution,  Purd.,  206,  provides:  "The 
exercise  of  the  right  of  eminent  domain  shall  never  be  abridged,  or  so  con- 
strued as  to  prevent  the  general  assembly  from  taking  the  property  and  fran- 
chises of  incorporated  companies,  and  subjecting  them  to  public  use,  the  same 
as  the  property  of  individuals."  The  first  part  of  this  may  justify  the  de- 
claring of  the  Act  of  1907,  just  cited,  unconstitutional.  An  illustration  of 
the  latter  part  of  the  provision  is  the  condemnation  by  Allegheny  County  of 
the  Pittsburgh  toll  bridges :    Act  of  1909,  Purd.,  5973. 

Section  513.  The  nature  of  the  title  acquired  has  been  explained: 
Section  60,  supra.  A  railroad  right  of  way,  acquired  by  condemnation,  is 
regarded  as  a  base  fee:  P.  Ft.  W.  &  C.  Ry.  vs.  Peet,  152  Pa.,  488.  When 
the  State  took  land  for  a  canal  it  acquired  an  absolute  fee  simple  title :  Halde- 
man  vs.  R.  R.j  50  Pa.,  425.  When  the  corporate  or  public  use  ceases  the 
general  rule  is  that  there  is  a  reversion  to  the  owner  of  the  fee  which  had 
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been  subject  to  the  servitude.  This  is  the  case  upon  the  vacation  of  a  street. 
Compare  Mulligan  vs.  School  District,  241  Pa.,  204. 

Section  514.    The  method  of  acquiring  title  through  condemnation  de- 
pends upon  the  particular  statute.     The  proceedings  are  usually  conducted 
before  "viewers"  and  these  men  are  selected  as  provided  by  the  Act  of  191 1 
and  paid  by  the  county:    Brown's  Petition,  236  Pa.,  i.    A  party  "aggrieved" 
may  appeal  and  have  a  jury  trial  in  the  common  pleas :    Constitution,  Art.  16, 
Sec.  8,  Purd.,  209.     Compare  Sec.  583,  post.     The  usual  method  is  that 
relating  to  railroads.    "The  successive  steps  necessary  to  the  acquisition  of 
title  to  a  right  of  way  by  a  railroad  company  in  the  exercise  of  the  power 
of  eminent  domain,  under  our  statutes,  are  clearly  defined,  and  have  been 
frequently  commented  upon  in  the  decisions.    The  statute  authorizes  a  pre- 
liminary entry  on  the  lands  of  private  owners  for  the  purpose  of  exploration; 
this  is  made  by  engineers  and  surveyors  who  run  and  mark  out  experimental 
lines,  and  report  their  work  with  maps  and  profiles  necessary  to  give  proper 
information  to  the  company  which  employes  them.    The  selection  and  adop- 
tion of  one  of  the  lines  so  run,  as  and  for  the  proposed  railroad,  is  done  by  ^ 
the  corporation  and  requires  the  action  in  some  form  of  the  board  of  di- 
rectors.   This  makes  what  was  before  experimental  and  open,  a  fixed  and      I^JLq    ^  ^^ 
definite  location.    It  fastens  a  servitude  upon  the  property  affected  thereby,    -/. 
and  so  takes  from  the  owner  and  appropriates  to  the  use  of  the  corporation.      /        r 
This  act  of  location  is  at  the  same  time  the  act  of  appropriation.    As  to  third              ^^^     ^ 
persons  and  rival  corporations,  the  action  of  the  company  in  adopting  a 
definite  location  is  enough  to  give  title.    In  order,  however,  to  acquire  title 
as  against  the  owner  there  must  be  the  third  and  final  step,  viz. :  payment  for 
what  is  taken  and  the  consequences  of  the  taking,  or  security  that  it  shall  be 
made  when  the  amount  is  legally  ascertained.    The  title  of  the  owner  is  not 

divested  until  the  last  of  these  steps  has  been  taken As  against  him 

the  corporation  can  acquire  only  a  conditional  title  by  its  act  of  location, 
which  ripens  into  an  absolute  one  upon  making  compensation":  Templeton 
vs.  Co.,  50  Superior,  341,  Judge  Porter,  at  page  346,  quoting  from  Justice 
Williams  in  Williamsport  R.  R  vs.  Railroad,  141  Pa.,  414.  Compare  Rob- 
erts vs.  Phila.,  239  Pa.,  339,  in  re  damages  recoverable  and  in  re  evidence  of 
damages. 

Section  515.  The  difficulty  in  practice  is  that  you  may  buy  land  and 
have  no  definite  way  of  learning  that  a  part  has  been  condemned.  It  may  be 
that  the  owner,  your  vendor,  "agreed."  "When  the  parties  agree  upon  the 
amount  of  damages  to  be  paid  the  payment  of  the  money  vests  an  absolute 

170 


Digitized  by 


Google 


Digitized  by 


Google 


(  ?)  title  to  the  right  of  way  in  the  railroad  company.  The  statute  does  not 
require  that  this  agreement  and  the  payment  of  the  money  shall  be  evidenced 
by  a  deed  duly  recorded'*:  Judge  Porter,  in  above  case.  If  a  bond  is  ten- 
dered by  the  railroad  and  accepted  by  the  land  owner  the  title  passes  to  the 
railroad — such  a  bond  is  not  filed  or  recorded.  If  the  parties  cannot  agree 
the  railroad  may  file  in  court  a  bond  to  secure  the  payment  of  compensation. 
The  approval  of  the  bond  vests  title  in  the  corporation.  Then  either  party 
may  ask  the  court  for  the  appointment  of  viewers  (3  by  Act  of  191 1,  7  by 
older  acts:  Purd.,  1912  Supp.,  p.  619,  p.  621;  Brown's  Petition,  236  Pa.,  i) 
to  assess  damages,  etc.,  and  either  party  may  appeal  from  the  award  and 
demand  a  jury  trial:    Constitution,  Art.  16,  Sec.  8,  Purd.,  209. 

Section  516.  There  should  be  a  universal  method  of  indexing  in  the 
recorder's  office  all  condemnation  proceedings,  but  there  is  not.  An  Act  of 
191 3,  P.  L.,  532,  makes  it  optional  with  the  court  to  require  indexing  in  the 
"ejectment  and  miscellaneous  index."        ^     ac^^oO^^      U^     aMji^MA.^<y. 

Section  517.  If  I  buy  a  farm  over  which  a  right  of  way  has  been 
condemned  the  damages  will  go  to  the  man  who  owned  the  land  at  the  date 
of  condemnation:    Quade  vs.  Columbia,  etc.,  R.  R.,  233  Pa.,  20. 


ALIENATION  BY  SPECIAL  CUSTOM. 

Section  518.  Alienation  by  special  custom  was  "confined  to  copyhold 
lands,  and  such  customary  estates  as  are  holden  in  ancient  demesne  or 
in  manors  of  a  special  nature" :  2  Blackstone,  365.  We  do  not  have  "copy- 
hold lands"  or  "customary  estates"  and  the  law  of  Chapter  22  is  of  little  im- 
portance. 

Section  519.  We  did  have  numerous  methods  of  acquiring  land  from 
the  Penns  and  from  the  Commonwealth,  depending  largely  upon  location. 
Some  of  these  have  been  referred  to  in  speaking  of :  Connecticut  Claimants 
and  "David  Meade  Warrants,"  Sec.  31;  Virginia  Warrants,  Sec.  33;  De- 
preciation Lands,  Sec.  37;  Donation  Lands,  Sec.  39;  Reserve  Tracts  (Alle- 
gheny, Beaver,  Erie,  etc.).  Sec.  38,  39;  Prevention  Patents,  Sec.  40;  "First 
Purchasers"  from  William  Penn:  Farr  vs.  Swan,  2  Pa.,  245;  Nicholson 
Lands,  Sec.  46,  and  McHenry  vs.  McCall,  10  Watts,  456,  464,  and  Reilly  vs. 
Coal  Co.,  204  Pa.,  270,  285;  Blunston  Licenses,  Sec.  45,  and  Dunning  vs. 
Caruthers,  4  Yeates,  13;  Patents  for  Islands,  Sec.  316. 
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Section  520.  Special  forms  of  conveyance  were  used  after  1776  in 
grants  by  the  Penns  of  lots  in  "proprietary  tenths  or  manors"  (Purd.,  3662), 
such  as  Pittsburgh,  Kittanning,  Latrobe,  etc. :  Sections  52,  49.  Warrants, 
surveys  and  patents  were  secured  in  different  ways  (Sec.  49)  for  lands  in 
the  "Old  Purchase"  and  the  "New  Purchase"  (from  the  Indians  in  1784). 

Section  521.  Special  custom  may  be  noted  in  modern  conveyancing 
to  the  extent  that  conveyancers  follow  different  forms  in  various  parts  of  the 
State.  The  Philadelphia  conveyancers  use  special  warranty  deeds  while  those 
of  Pittsburgh  use  general  warranty  deeds :    Sec.  440,  et  seq. 

ALIENATION  BY  LAST  WILL  AND  TESTAMENT. 

Section  522.  Alienation  by  devise  or  last  will  will  be  considered  in 
detail  in  the  Course  on  Orphans*  Court  Practice.  Compare  Sec  488,  supra. 
Note  the  distinction  between  title  by  descent  and  title  by  devise :  Sec.  282, 
supra. 

Section  523.  Personal  property  may  pass  by  a  "legacy"  in  a  "testa- 
ment" and  real  estate  by  a  "devise"  in  a  "will."  Personal  and  real  estate 
may  be  "bequeathed"  in  a  "will  and  testament."  The  construction  of  a  will, 
in  the  broader  meaning  of  a  will  and  testament,  is  for  the  orphans'  court 
upon  an  adjudication  of  audit  of  the  personal  property,  in  the  supervision  and 
control  of  trustees,  guardians,  et  al,  in  decreeing  sales  of  real  estate,  in 
affirming  or  reversing  the  register  of  wills,  in  granting  or  refusing  issues 
devisavit  vel  non,  etc.  The  common  pleas  courts  are  frequently  called  upon 
to  construe  wills  in  ejectment  proceedings  and  in  actions  to  determine  the 
marketability  of  title  to  real  estate.    Compare  Sec.  248,  supra. 

Section  524.  At  common  law,  under  the  feudal  system,  wills  relating 
to  lands  were  unknown.  The  Statute  of  29  Charles  II,  c.  3,  1677,  required 
wills  to  be  in  writing,  signed  by  the  decedent  and  attested  in  the  presence  of 
the  devisor  by  three  or  four  credible  witnesses.  Penn's  Laws  agreed  upon  in 
England  allowed  attestation  by  two  witnesses  (5  Smith's  Laws,  416).  The 
Act  of  1705  (i  Smith's  Laws,  33)  simply  required  that  wills  be  "proved" 
by  two  witnesses.  The  Commissioners  appointed  to  revise  and  codify  such 
laws  complained  of  the  uncertainty  resulting  from  allowing  such  proof  be- 
cause unsigned,  incomplete  and  disconnected  sheets  might  be  "proved."  The 
Act  of  1833,  Purd.,  under  "AVills,"  page  5120,  therefore  requires  that  "every 
will  shall  be  in  writing,  and,  unless  the  person  making  the  same  shall  be 
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prevented  by  the  extremity  of  his  last  sickness,  shall  be  signed  by  him  at  the 
end  thereof  ....  and  be  proved  by  the  oaths  of  two  or  more  competent 
witnesses." 

Section  525.  The  witnesses  need  not  always  be  attesting  or  subscrib- 
ing witnesses  and  it  is  enough  that  two  competent  persons  appear  before  the 
register  when  the  instrument  is  submitted  for  probate.  Subscribing  witnesses 
to  the  will  of  a  married  woman  were  required  by  the  Act  of  1848,  Purd., 
5119,  (Compare  Linton's  Appeal,  104  Pa.,  228).  The  Act  of  1887,  P.  L.. 
333,  which  is  supplanted  by  the  Act  of  1893,  now  in  force,  does  not  seem 
to  require  this.  The  Act  of  1855,  amended  by  Act  of  191 1,  (Purd.,  595  and 
1912  Supp.,  p.  59),  required  that  a  will  be  "attested  by  two  credible,  and, 
at  the  time,  disinterested  witnesses"  to  permit  the  devise  of  property  to  a 
charity.  Compare  Section  459,  supra.  The  disadvantage  of  having  a  dece- 
dent's signature  attested  is  that  the  witnesses  may  be  difficult  to  find  (espe- 
cially if  domestics)  and  their  signatures  more  difficult  of  proof  than  the 
testator's.  The  advantage  is  that  any  intended  charitable  bequest  will  be 
valid  and  if  the  testator  owned  real  estate  in  some  state  where  attesting  wit- 
nesses are  required  (as  New  Jersey)  such  real  estate  may  pass  by  the  terms 
of  the  will.  (As  to  personal  property  the  law  of  the  domicil  prevails,  as  to 
real  estate  the  law  of  the  situs  prevails.) 

Nuncupative  wills,  made  in  the  extremity  of  sickness  by  word  of  mouth, 
relate  only  to  personal  property.  Holograph  wills  are  those  written  entirely 
by  the  testator. 

Section  526.  The  probate  or  refusal  to  probate  a  will  is  conclusive  as 
to  realty  unless  within  three  (formerly  five)  years  proper  proceedings  be 
instituted  to  contest  it:  Act  of  1895,  Purd.,  under  "Decedent  Estates,"  1072. 

Section  527.  A  will  may  be  revoked  by  a  later  will  or  codicil,  "or  by 
burning,  cancelling  or  obliterating  or  destroying  the  same  by  the  testator" : 
Act  of  1833,  Purd.,  5130.  Or  a  specific  bequest  may  be  the  subject  of  ademp- 
tion. A  change  of  circumstances  may  justify  a  recovation :  Jones'  Estate, 
211  Pa.,  364 — where  a  divorce  did  not  invalidate  a  bequest  to  "my  wife 
Mary  Brown  Jones."     (Note  dissenting  opinions.) 

"When  any  person  shall  make  his  (or  her)  last  will  and  testament  and 
afterwards  shall  marry  or  have  a  child  or  children  not  provided  for  in  such 
will  ....  such  person,  so  far  as  shall  regard  the  widow  (or  husband), 
or  child  or  children  after-bom,  shall  be  deemed  and  construed  to  die  intes- 
tate":    Act  of  1833,  Purd.,  5135.    Title  searchers  will  frequently  require 
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proof  that  a  testator  had  no  children  bom  to  him  between  the  date  of  his  will 
and  the  date  of  his  death  (or  nine  months  after  his  death).  The  careful 
scrivener,  to  avoid  this  imcertainty,  will  insert  in  his  client's  will  a  clause  "to 
provide  for"  possible  after-born  children — ^perhaps  a  gift  "of  $i.oo  to  each 
child  that  may  hereafter  be  bom  unto  me."  Subsequent  adoption  of  a  child 
will  not  affect  a  prior  will :  Goldstein  zfs.  Hammell,  236  Pa.,  305.  Compare 
Sec.  298,  supra. 

A  will  of  a  married  woman  is  revocable  in  the  sense  that  her  husband 
may  take  his  curtesy  notwithstanding  or  may  "take  against"  the  will  as 
explained  above  in  Sections  294,  89. 

A  man's  will  may  dissatisfy  his  wife  with  the  result  that  she  may  "take 
against"  it.    See  supra,  Sections  292,  91,  100. 

Section  528.  The  construction  of  a  will  is  subject  to  many  "rules" 
which  will  be  discussed  in  Orphans'  Court  Practice.  There  are  certain  statu- 
tory rules  found  in  Purdon,  at  page  5137,  et  seq.  By  Act  of  1833,  Sec.  9, 
"the  whole  estate  of  the  testator  in  the  premises  devised"  passes,  unless  there 
is  a  provision  to  the  contrary :  Sec.  58,  supra.  By  Sec.  10  of  the  Act,  after 
acquired  property  passes  in  the  absence  of  manifest  intention  to  the  contrary. 
By  Sec.  1 1,  a  devise  or  bequest  to  a  wife  shall  be  deemed  in  lieu  and  bar  of  her 
dower  (statutory)  except  that  she  may  "take  against"  the  will:  Sec.  91, 
supra.  By  Sec.  12,  a  devise  to  a  lineal  descendant  shall  not  lapse  by  his  death 
if  he  left  issue  nor  (by  Act  of  1897)  shall  one  to  a  brother  or  sister  lapse 
if  the  decedent  left  no  lineal  descendants  and  the  brother  or  sister  did.  By 
the  Act  of  1879,  a  will  speaks  as  of  the  date  of  the  testator's  death.  By  Act 
of  1879,  a  lapsed  devise  passes  to  the  residuary  estate.  By  Act  of  1879,  a 
devise  by  a  donee  of  a  "power"  is  deemed  an  execution  of  the  power.  The 
Act  of  1897  constmes  the  words  "die  without  issue,"  etc.,  to  mean  a  definite 
failure  of  issue  as  explained  above.  Sec.  68.  Compare  Sec.  209,  supra,  in  re 
"Rule  in  Shelley's  Case."  Compare  Sec.  219  in  re  "Rule  against  Perpetui- 
ties." 


ABSTRACTS  OF  TITLE,  SETTLEMENT  CERTIFICATES 
AND  TITLE  INSURANCE. 

Section  529.  You  may  make  your  own  abstract  of  title  but  in  doing 
so  remember  that  your  client  may  bring  suit  against  you  for  negligence  in 
failing  to  note  encumbrances,  adverse  conve3rances,  etc.    Compare  Bodine  vs. 
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Wayne  Title  Company,  33  Superior,  68;  Fochrenbach  vs.  Title  Company, 
217  Pa.,  331;  Watson  vs.  Muirhead,  57  Pa.,  161. 

Section  530.  An  abstract  should  show  a  "chain  of  title"  from  the 
Commonwealth  to  the  present  owner,  any  adverse  conveyances,  a  list  of  mort- 
gages, a  list  of  judgments  and  recognizances  indexed  in  the  proper  courts — 
common  pleas,  criminal,  orphans',  federal,  appellate — a  plat  or  map  of  the 
land,  a  list  of  tax  assessments,  a  reference  to  municipal  records  of  streets 
and  street  improvements.  See  Fallon  on  Penna.  Law  of  Conveyancing,  Sec. 
452,  et  seq.  There  may  be  many  things  de  hors  the  records  which  would 
invalidate  the  title.  Deeds  may  be  forgeries,  supposed  bachelors  may  be 
married  men,  or  spinsters  married  women,  testators  may  have  left  after-bom 
children  or  may  have  married  after  executing  their  wills,  supposedly  dead 
men  may  be  alive  to  repudiate  sales  made  by  their  pseudo  heirs,  adverse  pos- 
session may  have  ripened  into  complete  and  valid  adverse  title,  unrecorded 
condemnations  may  have  been  consimmiated,  possession  of  an  occupant  may 
be  sufficient  to  afford  constructive  notice  of  an  equitable  title,  visible  "ease- 
ments" may  impose  servitudes,  surveys  may  be  inaccurate,  judicial  sales  may 
have  been  fraudulently  instigated  or  conducted  without  due  process  of  law 
notwithstanding  the  face  of  a  record,  there  may  have  been  confusion  of 
names  or  identities,  apparently  competent  parties  may  have  been  minors  or 
limatics  or  under  duress,  etc.  These  and  many  other  matters  may  not  appear 
upon  the  abstract  and,  as  a  general  rule,  an  abstractor  is  not  legally  responsible 
for  resulting  invalidity.  Perhaps  he  should  make  an  inspection  of  the  prem- 
ises.    Compare  Fallpn  on  Conveyancing,  Sec.  494. 

Section  531.  Having  made  or  secured  an  abstract  of  title  an  attorney 
or  conveyancer  may  "pass"  title,  or  "refuse"  title  for  his  client.  He  will 
construe  wills,  conveyances,  etc.,  determine  upon  the  efficacy  of  judgments, 
legal  proceedings,  etc.,  to  ascertain  the  marketability  of  the  title.  If  you 
havfe  been  negligent  in  this  and  your  client  has  suffered  you  may  be  legally 
responsible  to  him  for  negligence.  The  abstract  may  be  made  by  one,  who 
would  be  responsible  for  oversights,  and  the  title  "passed"  by  another  who 
would  be  responsible  for  negligent  error  in  construction  or  interpretation. 

Every  attorney  has  occasion  to  "pass"  titles  but  need  not  "abstract" 
titles  for  abstracting  is  partly  clerical  and  may  be  delegated  to  title  com- 
panies. 

Section  532.  The  Wallace  Act  of  1874  as  amended,  Purd.,  p.  4761, 
provides  for  the  incorporation  of  "title  insurance  companies,"  which  are 
authorized  to  "make  insurance  of  every  kind  pertaining  to  or  connected  with 
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titles  to  real  estate,  and  to  make contracts,  agreements,  policies  and 

other  instruments,  as  may  be  required  therefor."     These  companies  have 
many  of  the  powers  of  "trust  companies,"  Purd.,  4828. 

Section  533.  In  Pittsburgh,  three  companies  issue  title  insurance;  two 
do  nothing  else,  and  one  insures  titles,  acts  as  trustee,  executor,  etc.,  and  re- 
ceives deposits  (it  does  not  do  a  "banking  business":  De  Haven  vs.  Pratt, 
223  Pa.,  633).  Trust  funds  must  be  kept  separate  (Purd.,  4763)  and  assets 
must  be  used  "to  pay  all  deposits"  in  preference  to  other  claims:  Purd., 
6094.  The  millions  of  liabilities  upon  outstanding  title  insurance  are  pre- 
siunably  safeguarded  by  assets  and  the  reputations  of  successful  manage- 
ments. 

Section  534.  These  companies  issue  and  prepare:  (i)  abstracts  of 
title  at  rates  dependent  upon  the  number  of  "items"  in  the  chain  and  in  the 
certificates;  (2)  certificates  of  liens  for  use  in  partition  cases,  etc.;  (3)  set- 
tlements certificates  "to  attorneys  only";  (4)  policies  of  title  insurance. 


Ciy^l^  *>**  4.4.L<^4A    ^ 


Section  535.    Abstracts  of  title  and  certificates  are  prepared  in  the     ^^^^^y-*^^ 
form  of  t)rpewritten  books  and  are  used  by  attorneys  who  wish  to  examine     ^l^^lX^^^'*^  ^ 
and  "pass"  upon  the  title. 

Section  536.  Settlement  certificates  are  issued  upon  application  at 
scheduled  rates  to  attorneys.  The  company  makes  its  own  abstract  and 
agrees  that  it  will,  upon  the  payment  of  an  additional  premium,  issue  a  policy 
of  title  insurance  to  the  client  in  a  certain  amoimt  as  of  the  date  of  the  cer- 
tificate. The  certificate  enumerates  and  "excepts"  any  liens  or  irregularities 
appearing  in  the  title.  The  attorney  may  satisfy  or  eradicate  such  liens  and 
irregularities.  He  does  not,  by  securing  a  "certificate,"  have  to  run  a  chain 
of  title,  "pass"  upon  instruments  or  assume  any  hazardous  responsibility. 
The  rate  is  about  one-fourth  less  than  that  for  title  insurance.  A  certificate 
on  a  $2,500.00  real  estate  transaction  costs  $22.50,  and  on  a  $10,000.00 
transaction,  $52.50.  The  rates  vary  with  the  location  and  are  higher  for 
outside  counties.  See  Fallon  on  Penna.  Law  of  Conveyances,  Sec  493, 
et  seq.,  in  re  suggestions  for  making  settlements.  See  also  "Suggestions  for 
Searches,"  by  Hon.  Eli  K.  Price,  in  Appendix  to  Dunlap's  Book  of  Forms, 
and  see  page  204,  par.,  171,  in  lender  on  Conveyancing. 

Section  537.  Title  insurance  is  issued  to  any  prospective  purchaser  or 
mortgagee.  The  policies  diflfer  in  form  but  usually  guarantee  the  market- 
ability of  the  title  and  contract  to  defend  suits  and  to  indemnitfy  the  insured 
against  actual  eviction  or  against  the  payment  of  an  encumbrance  not  "ex- 
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cepted."  The  liability  shall  not  exceed  a  stipulated  sum  based  upon  the 
premium  paid  and  dependent  upon  compliance  with  the  policy's  "conditions." 
The  insurance  is  against  claims  of  a  true  owner  or  valid  encumbrancer  not- 
withstanding possible  forgeries,  marital  complications,  adverse  possession, 
etc.,  subject  to  certain  exceptions.  The  policy  is  supposed  to  be  a  perpetual 
obligation  in  that  the  company  agrees  to  indemnify  the  insured  and  his  heirs, 
etc.,  by  reason  of  a  liability  upon  the  warranty  the  insured  may  make  when 
he  sells  the  land  in  perhaps  thirty  years.  At  a  slight  advance  in  premium  the 
grantee  of  the  insured  may  secure  a  policy  at  the  option  of  the  company. 
Title  insurance  costs  about  $30.00  on  a  $2,500.00  policy  and  more  in  pro- 
portion on  larger  policies.  The  rates  are  higher  for  outside  counties.  The 
rates  are  somtimes  "cut"  and  "rebates"  occasionally  given  by  some  com- 
panies. 

Section  538.  The  Torrens  System  of  Registration  of  land  titles  pre- 
vails in  Illinois,  Ohio,  Massachusetts,  etc.,  and  is  something  like  governmental 
title  insurance.    It  is  explained  in  the  modem  books  on  Real  Estate. 


SALES  THROUGH  REAL  ESTATE  BROKERS. 

Section  539.     A  real  estate  broker  is  one  whose  business  it  is  to  bring 


buyer  and  seller  tng^theiL  He  is  engaged  in  the  business  of  procuring  pur- 
chasers or  sales  of  land  for  third  persons  upon  a  commission  contingent 
upon  success:  33  Cyc.  1557.  If  the  compensation  js  not  contingent  but  fixed, 
as  is  the  case  upon  some  leasings,  the  designation  "real  estate  agent"  would 
be^Better  than  "broker." 

Section  540.  A  broker's  compensation  is  earned  when  he  procures  a 
party,  able  and  willing  to  buy,  with  whom  the  vendor  is  satisfied,  and  who 
actually  contracts  in  writing  for  the  property  at  a  price  satisfactory  to  the 
owner,  although  the  purchaser  may  afterwards  attempt  to  avoid  the  contract 
of  purchase:  Hippie  vs.  Laird,  189  Pa.,  472;  Stevenson  vs.  Bannon,  235 
Pa.,  512.  The  commission  is  "earned"  although  the  buyer  and  seller  arrange 
the  sale  at  a  price  equal  to  or  below  that  named  to  the  broker :  IVarne  vs. 
Johnston,  48  Superior,  98 ;  Barrozv  vs.  Neivton,  48  Superior,  382 ;  Lowenstein 
vs.  McPeak,  48  Superior,  280.  But  see  Speer  vs.  Oil  Co.,  239  Pa.,  180.  It 
is  "earned"  although  the  title  proves  defective,  because  a  man  who  proposes 
to  sell  land  impliedly  warrants  that  he  has  title :  Clark  vs.  Battaglia,  47  Su- 
perior, 290;  Irons  vs.  Snyder,  49  Superior,  522. 
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Section  541.  A  broker  is  not  entitled  to  a  commission  unless  his  ef- 
forts have  been  the  procuring  cause  of  the  sale :  Burchfield  vs.  Griffith,  10 
Superior,  618.  Even  an  "exclusive  agent"  or  broker  is  not  entitled  to  com- 
pensation if  the  sale  is  made  by  the  owner  to  a  buyer  not  produced  by  the 
broker,  imless  the  owner  has  been  "foolish  or  improvident"  enough  to  ex- 
pressly so  agree :  Turner  vs.  Baker,  225  Pa.,  359.  The  broker  must  havje 
been  employed  by  the  man  from  whom  he  asks  commissions.  "A  custom 
that,  irrespective  of  any  contractual  relation  whatever  between  a  broker  and 
a  vendor,  the  later  is  liable  to  pay  the  commission  to  the  former  for  the 
sale  of  real  estate,  is  a  viciously  bad  custom" :  Addison  vs.  Wanamaker,  185 
Pa.,  536. 

Section  542.  A  broker  cannot  recover  commissions  from  vendor  or 
vendee  if  he  acted  for  both,  unless  he  disclosed  his  dual  employment:  Mitchell 
vs.  Schreiner,  43  Superior,  633 ;  Clark  vs.  Hubbard,  44  Superior,  37. 

Section  543.  A  broker  should  secure  a  license  for  which  he  of  it  (if 
a  corporation,  Act  of  1905,  Purd.,  5289)  pays  three  per  cent,  "upon  their 
annual  receipts  from  commissions,"  etc.:  Act  of  1901,  Purd.,  546.  The 
method  of  arriving  at  this  is  the  same  as  that  used  by  mercantile  appraisers 
(Purd.,  2522)  and  the  amount  is  payable  ultimately  to  the  Commonwealth: 
Com.  vs.  Black,  223  Pa.,  74.  An  unlicensed  broker  is  not  entitled  to  recovier 
a  commission:  Sprague  vs.  Reilly,  34  Superior,  332;  Luce  vs.  Cook,  227 
Pa.,  224.  If  a  man  does  not  hold  himself  out  as  a  broker  and  nevertheless 
by  his  labor  secures  a  purchaser  he  may  recover  a  commission  from  his  em- 
ployer although  he  has  no  license:  Woods  vs.  Heron,  22g  Pa.,  625;  Coles 
vs.  Meade,  5  Superior,  334. 

Section  544.  The  rate  of  commission  varies  from  1%  to  as  high  as 
30%.  Upon  city  properties  in  Pittsburgh  brokers  expect  2%  upon  the  sell- 
ing price  except  where  the  price  is  above,  say,  $100,000.  Upon  farming 
lands  brokers  ask  5%  unless  the  price  is  large  or  the  circumstances  peculiar. 
Sometimes  25%  or  30%  is  asked  for  selling  blocks  of  lots  in  a  plan  if  much 
energy  and  advertising  are  required,  but  this  is  a  matter  for  express  contract. 
The  rates  vary  so  much  in  localities  and  with  the  character  of  particular  con- 
ditions, price,  etc.,  that  no  rules  can  be  given. 
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SALES  BY  ATTORNEYS  IN  FACT,  POWERS  OF  ATTORNEY 

AND  'TOWERS." 


Section  545.  The  Statute  of  Frauds  requires  that  all  leases,  instru- 
ments relating  to  estates,  interests,  etc.,  ''unless  signed  by  the  parties  .... 
or  their  agents  thereunto  lawfully  authorized  bv  writing  shall  have  the  force 
and  effect  of  Jesses  or  estates  at  will  only,"  except  "leases  not  exceeding  the 
term  of  three  years  from  the  making  thereof":  Act  of  1772,  Purdon,  1753. 
Compare  Sec.  109,  supra.  If  a  party  directs  another  to  sign  his  name  to  an 
agreement  in  his  presence,  the  signing  is  that  of  the  party  and  the  signature 
regarded  as  his  own:  Fitzpatrick  vs.  Engard,  175  Pa.,  393,  402.  (In  the 
same  way  a  will  is  signed  by  the  testator  "or  by  some  person  in  his  presence 
and  by  his  express  direction":  Act  of  1833,  Purdon,  5122.)  If  signing  is 
not  so  directed  and  executed,  the  agent  who  is  to  sell  land  must  be  "lawfully 
authorized  by  writing"  and  the  authority  is  conferred  by  a  "power  of  attor- 
ney."   Compare  Llezvellyn  vs.  Coal  Co.,  242  Pa.,  517. 

Section  546.  The  owner  of  the  lands  is  called  the  "principal"  or  "con- 
stituent" or  "donor,"  and  the  agent  the  "attorney  in  fact,"  or  the  "donee." 
The  power  of  attorney  should  be  executed  with  the  formality  to  be  observed 
by  the  attorney  when  he  exercises  his  function.  Jfthf  ^g^"f  ig  fn  t^^r^rutt^  an 
instrument  under  seal,  the  power  of  attorney^  should  be  under  seah  Grove 
vs.  Hodges,  55  Pa.,  504;  Jones  vs.  Horner,  60  Pa.,  218.  If  the  instrument 
executed  by  the  attorney  is  to  be  recorded,  the  power  of  attorney  should  be 
recorded.  When  the  power  is  "duly  executed"  and  "proved"  by  acknowl- 
edgment or  by  one  or  more  of  the  witnesses,  it  "shall  be  good  and  effectual  in 
law,  to  all  intents,  constructions  and  purposes  whatsoever,  as  if  the  said 
constituent  or  constituents  had,  by  their  own  deeds,  bargains  and  sales,  actu- 
ally and  really  sold  and  conveyed  the  same":  Act  of  1705,  Purdon,  under 
"Attorneys  in  Fact,"  page  376.  A  "proxy"  is  the  instrument  by  which  a 
stockholder  in  a  corporation  may  constitute  another  his  attorney  in  fact  or 
agent  to  vote  at  a  corporate  meeting.  The  attorney  is  frequently  called  the 
proxy.  In  form  a  proxy  is  nothing  more  than  a  power  of  attorney  which 
must  be  "attested  by  the  signature  of  a  witness"  and  dated  not  more  than 
Iwo  months  before  a  meeting:    Act  of  1903,  Purdon,  800,  3675. 

Section  547.  If  the  principal  could  not  execute  the  final  instrument, 
he  cannot  give  a  valid  power  of  attorney.  A  married  woman  may  not  con- 
vey her  real  estate  unless  her  husband  joins,  ^or  can  she  give  a  power  of 
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attorney  for  that  purpose  unless  he  joins.  An  infant's  deed  is  voidable;  his 
power  of  attorney  is  absolutely  void :    Section  356,  supra. 

Section  548.  The  letter  or  power  of  attorney  should  define  the  land 
or  lands  to  be  conveyed  and  the  form  of  conveyances  to  be  executed  should 
be  stated.  If  an  attorney  is  to  give  a  general  warranty  deed,  that  should  be 
mentioned;  otherwise  it  may  be  doubted  whether  or  not  he  could  enter  into 
anything  more  than  a  special  warranty. 

Section  549.  The  instrument  executed  by  the  attorney  should  refer 
to  the  place  of  record  of  the  power  of  attorney  and  should  be  signed:  "A., 
by  his  attorney  in  fact,  B."  Some  states  have  rulings  to  the  effect  that  '*B. 
for  A."  is  invalid — ^here  this  is  simply  careless  conveyancing :  Hefferman  vs, 
Addatns,  /Watts,  116. 

Section  550.  Revocation  of  a  power  of  attorney  should  be  by  a  for- 
mal paper  executed  with  the  solemnity  of  the  granting  of  the  authority,  and 

should  be  recorded  if  the  power  was.    "No  sale  of  lands made  by 

virtue  of  such  power  .....  shall  be  good  and  effectual,  unless  such  sale 
be  made  and  executed  while  such  power  is  in  force ;  and  all  such  powers  shall 
be  accounted,  deemed  and  taken  to  be  in  force,  until  the  attorney  or  agent 
shall  have  due  notice  of  the  countermand,  revocation  or  death  of  the  con- 
stituent": Act  of  1705,  Purdon,  376.  To  warn  the  world  and  possible  pur- 
chasers it  is  advisable  to  record  the  revocation:  Morgan  vs.  Stell,  5  Bin- 
ney,  305- 

Section  551.  Powers  to  sell  land  given  to  executors,  trustees,  et  al., 
will  be  considered  in  the  Course  on  Orphans'  Court  Practice. 

Powers  of  appointment,  powers  in  trust,  etc.,  are  considered  in  Bis- 
pham's  Equity,  Sections  20,  77,  256,  193,  200,  etc. 

TAXATION  OF  REAL  ESTATE. 

Section  552.    We  have  no^ederal  taxes  to  pay,  upon  real  estate,  ex- 
cept upon  rentals,  etc.,  by  virtue  of  the  Income  Tax  of  1913.    TheTSct  of 
^     ,      -  Congress  of  1909,  as  amended  in  1913,  imposes  a  tax  upon  "doing  business" 

^^^-"^-^^J"-^^^     ^    by  a  corporation  and  the  real  estate  of  the  corporation  is  an  asset  which  may 
kuo      i:tK/)cA4  du^  be  seized  for  non-payment.    The  lien  in  favor  of  the  U.  S.  is  valid  against 
^^Y^^    A^"  U   mortgagees,  creditors,  et  al,  only  if  "notice"  is  filed  in  the  federal  o_r  state . 
Cm-<^aX^  >W   court";^ /"Act  of  March  4,  1913.    The  Stamp  Acts  of  Congress,  1862,  repealed 
A-O^    c^A^i^^^t^in  1872,  and  1898,  repealed  in  1902,  required  stamps  upon  conveyances  and 
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imposed  taxes  upon  legacies  and  inheritances.     Compare  Sec.  370,  supra.         "^^^-c   jl^^^^ 
The  Revenue  Act  of  Congress  of  1914  requires  stamps  upon  conveyances.  ^*^>G5t>Ca^ 

*><^,  000       4AJ- 
Section  553.     State  taxes  upon  real  estate  ^re  those  known  as  "col-  4c^^.  11 /h- 

lateral  inheritance  taxes."  and  are  due^when  land  passes  bjr  will  or  descent  to^  _      /Qajjlu  lhu>^ 
another  than  lineal  descendants,  husband,  wife,  parents,  or  daughter-in-law. 
The  tax  is  5%  and  the  amount  remams  a  lien  until  paid,  subject  to  a  limita- 
tion of  five  years  in  favor  of  purchasers.    The  tax  is  collected  by  the  register 
of  wills.     See  Act  of  1887,  Purdon,  under  "Collateral  Inheritance,"  page  A      > 

603,  and  compare  Course  on  Orphans'  Court  Practice.  OtAJ(huMt,'a    Cci^AP    ^^        ^ 

Section  554.  Personal  property  taxes  of  4  mills  per  dollar  are  imposed 
upon  "money  at  interest"  and  upon  "mortgages":    Act  of  191 1,  Purd.,  1912 

Supp.,  p.  670;    Act^f  1913,  P^L^5Q7iu^  These^e  collected  by  the  county  

officials.  It  is  the  duty  of  the  recorder  to  keep  a  list  of  all  mortgages  with  ^  -^C^j-cux^ 
the  address  of  the  mortgagee  and  to  make  monthly  returns  to  the  taxing  (/^-^^^  "^  Jl 
officers  so  that  these  state  taxes  may  be  properly  assessed:     Act  of  1905,  ^~^-  . 

Purd.,  6063 ;  Act  of  1889,  Purd.,  4538.  The  collection  of  these  taxes  is  by 
personal  action  and  no  lien  seems  to  be  imposed:  Act  of  191 1,  Purd.,  1912 
Supp.,  676.  Most  mortgages  provide  for  interest  at  5.4%  or  5.9%  so  that 
the  lender  may  have  5  or  5 J4  %  net  after  paying  the  4  mill  tax. 

Section  555.  State  taxes  of  5  mills  are  due  from  corporations,  joint 
stock  associations,  limited  partnerships,  etc.,  upon  each  dollar  of  the  actual 
value  of  the  whole  capital  stock.  This  is  not  imposed  on  purely  manufactur- 
ing companies.  Compare  Act  of  191 1,  Purd.,  1912  Supp.,  p.  671.  When 
"settled"  these  taxes  shall  be  a  "first  lien  upon  the  franchise  and  property, 
both  real  and  personal  of  such  corporation,"  etc.,  and  the  auditor-general 
may  transmit  such  claims  to  the  local  prothonotary  for  entry  of  record  and 
execution.  It  seems  to  be  the  duty  of  a  purchaser  from  or  a  mortgagee  of 
a  corporation  to  secure  from  the  auditor-general  a  certificate  (for  25  cents) 
of  liens  by  reason  of  unpaid  state  taxes:  Act  of  191 1,  Purd.,  1912  Supp., 
p.  675. 

Section  556.  Counties  collect  taxes  assessed  against  "tfu  houses,  lands, 
lots  of  ground,  ground  rents,"  against  "horses,"  against  "trades  and  occu- 
pations and  all  single  freemen  above  the  age  of  21  years,  who  shall  not 
follow  any  occupation  or  callings":  Act  of  1834,  Purd.,  4620;  Act  of  1873, 
Purd.,  4648.  Certain  exemptions  are  allowed,  as,  for  example,  upon  church 
property:  Act  of  1909,  Purd.,  6075;  Constitution,  Art.  9,  Sec.  i,  Purd.,  191 ; 
Act  of  1901,  Purd.,  4650;  Act  of  191 1,  Purd.,  1912  Supp.,  674.    Compare 
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Harrisburg  vs.  Academy,  -jpS  Superior,  252.  Public  property  cannot  be  as- 
sessed :  Pittsburgh  vs.  Sterrett  Sub-dist.  School,  204  Pa.,  635 ;  nor  can  rail- 
road real  estate  essential  to  operation  be  taxed  except  by  the  provisions  of 
acts  local  to  Pittsburgh  and  Philadelphia:  Penna.  Co,  vs.  Pittsburgh,  226 
Pa.,  322;  St.  Ry  vs.  Pittsburgh,  226  Pa.,  419. 

Section  557.  A  County  collects  taxes :  for  country  roads :  Act  of  1895, 
Purd.,  4298;  Act  of  1911,  Sec.  15,  Purd.,  1912  Supp.,  617;  on  money  at 
interest,  etc. ;  for  its  own  general  purposes,  not  exceeding  one  per  cent  upon 
the  assessed  taxable  valuation:  Act  of  1834,  Purd.,  4630;  and  for  the 
"poor"  of  the  "county  district"  assessed  against  properties  in  boroughs  and 
townships:  Act  of  1879,  Sec.  14  and  Sec.  20,  Purd.,  3551.  For  instance  a 
man  owning  land  in  Pittsburgh  in  191 1  would  pay  to  the  County  a  tax  of 
I  }i  mills  for  county  purposes  and  J4  rnill  for  road  purposes  while  the  owner 
of  land  in  a  borough  or  township  would  pay  to  the  County  i^  mills  for 
coimty  purposes,  J4  mill  for  county  roads,  and  J4  mill  for  poor  purposes. 
Cities  are  not  within  county  poor  districts  and  the  City  of  Pittsburgh  has  a 
distinct  Department  of  Charities:  Purd.,  3080,  3077,  3152.  Your  county 
tax  assessment  may,  if  you  own  a  dog,  include  an  item  of  "dog  tax":  Act 
of  1893,  Purd.,  1253  (you  pay  the  dog  tax  to  the  City  if  you  live  in  Pitts- 
burgh, otherwise  to  the  County). 

Section  558.  In  counties  having  a  population  of  between  300,000  and 
1,000,000,  (Act  of  1905.  Purd.,  6070)  and  in  those  having  a  population  of 
between  800,000  and  1,400,000,  (Act  of  191 1,  Purd.,  1912  Supp.,  673)  we 
have  boards  "for  the  assessment  and  revision  of  taxes"  for  state  and  county 
purposes  consisting  of  three  court  appointees.  The  board  appoints  a  subor- 
dinate assessor  for  each  "convenient"  district  whose  duty  it  is  to  assess  all 
real  estate  and  taxables  in  his  district.  These  lists  are  submitted  to  the 
board  for  revision,  parties  are  given  notice  so  that  they  may  be  heard  and  the 
board's  final  figures  become  the  "valuations"  of  taxable^property  unless  a 
dissatisfied  taxpayer  secures  a  reduction  upon  an  appeal  to  the  common  pleas 
within  30  days:  Acts  of  1905  and  191 1,  and  Acts  of  1836,  etc.,  Purd.,  4642; 
Penna.  Stave  Co.'s  Appeal,  236  Pa.,  97.  The  subordinate  assessors  submit 
their  lists  in  the  fall,  every  third  year  and  at  the  beginning  of  the  year  the 
board  makes  its  "triennial  assessment"  (1910,  1913,  1916,  etc.)  with  the 
power  to  revise  annually  the  assessments  "by  adding  thereto  new,  increased 
or  omitted  subjects  of  taxation":  Act  of  1905,  Purd.,  6071.  Compare  Cen- 
tral Penna.  Lumber  Co.'s  Appeal,  232  Pa.,  191.  Allegheny  county  taxes  are 
assessed  as  of  the  first  of  January  but  are  payable  in  May,  June  and  July  at 
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a  5%  discount,  in  August  at  face,  and  after  Sept  ist  with  a  lo^fc  penalty: 
Acts  of  1861,  P.  L..  455 ;  1864,  P.  L.,  317. 

Section  559.  In  the  smaller  counties  the  county  commissioners  issue 
precepts  to  the  elected  ward,  borough  and  township  assessors  calling  for  tax 
lists  and  valuations  for  triennial  assessments  (Act  of  1897,  Purd.,  461 1)  and 
the  commissioners  hear  appeals  (Act  of  1834,  Purd.,  4638)  which  may  be 
later  taken  to  the  common  pleas  court :    Act  of  1836,  etc.,  Purd.,  4642. 

Section  560.  The  county  valuations  are  used  by  townships,  boroughs 
and  school  districts  outside  of  cities.  Cities  of  the  second  and  third  class 
have  independent  boards  of  assessors  (Purd.,  3069,  3164,  5778)  and  your 
land  may  have  one  "valuation"  for  county  purposes  and  a  higher  "valuation" 
for  city  purposes. 

Section  561.  A  dty,  such  as  Pittsburgh,  may  collect  "current  ex- 
pense," water,  school,  shade  tree  commission,  (Purd.,  5707)  taxes.  Prior  to 
191 1,  Purd.,  1912  Supp.,  467,  real  estate  in  a  city  of  the  second  class  (Purd., 
3069)  was  classified  so  that  "built  up"  real  estate  paid  full  rates,  suburban 
or  rural,  two-thirds,  and  agricultural,  one-half.  Now  all  real  estate  is  imi- 
form  and  there  is  no  classification  except  as  to  "separate  indebtedness,"  and 
except,  in  second  class  cities,  as  the  Act  of  1913,  P.  L.,  209,  provides  for 
less  taxation  upon  buildings  as  distinct  from  land.  This  Act  of  1913  is  some- 
what in  line  with  the  "George  Single  Tax  Plan."  The  "current  expense" 
item  is  made  up  by  the  millage  "struck"  in  January  or  February  of  each 
year  (Purd.,  3072)  by  council  in  the  preparation  of  its  "budget"  of  depart- 
mental expenses  and  city  indebtedness:  Act  of  191 1,  Purd.,  1912  Supp., 
467.  The  fiscal  year  corresponds  to  the  calendar  year:  Act  of  191 3,  P.  L., 
249.  When  Allegheny  was  annexed  in  1906,  its  floating  and  bonded  indebted- 
ness exceeded  Pittsburgh's  in  proportion  to  its  taxable  real  estate  valuations. 
The  law  authorized  the  Greater  Pittsburgh  to  assess  property  in  old  Alle- 
gheny at  a  millage  sufficient  to  pay  the  interest  and  sinking  fund  require- 
ments of  old  Allegheny  bond  issues.  Properties  in  old  Pittsburgh  were  as- 
sessed to  pay  old  Pittsburgh  bond  issues.  The  interest,  etc.,  on  bonds  issued 
by  Pittsburgh  since  any  annexation  must  be  met  out  of  "current  expense." 
Sheriden,  Esplen,  Montooth,  etc.,  properties  were  subjected  to  "separate 
indebtedness"  taxes  of  varying  millages  because  of  their  floating  and  bonded 
debts  at  the  time  of  their  respective  annexations  to  Pittsburgh.  Compare 
Penna.  Co.  vs.  Pittsburgh^  226  Pa.,  322.  The  Act  of  1015^  No.  1^2^  abol- 
ished "separate  indebtedness"  taxes  so  that  now  such  bond  issues  must  be 
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met  by  general  taxation.  School  tax  requirements  in  Pittsburgh  are  specified 
by  the  School  Code  Board  which  fixes  the  millage  but  the  duty  of  collection 
is  imposed  upon  the  City:    Act  of  191 1,  Purd.,  1912  Supp.,  87. 

Section  562.  Water  rents  are  at  rates  fixed  by  Council  and  may  be 
"flat"  or  "meter"  rates:  Purd.,  5778,  Purd.,  1912  Supp.,  468.  They  are 
payable  in  advance  during  March,  April  and  May  if  flat  rates  are  used.  If 
meters  are  used  four  readings  a  year  are  made  and  the  assessment  is  payable 
between  March  and  June  ist:  Act  of  191 1,  Purd.,  1912  Supp.,  468;  Act 
of  1913,  P.  L.,  390.  /7  i  S    ^^'  ^^/.     f^'^^^^tSX     AM^ti^     ^    *-^  ^ 

Section  563.  City  Taxes  and  water  rents  were  formerly  payable  in 
two  installments, — March  and  September — and  by  paying  the  two  in  March 
you  could  have  a  discount  of  5%  on  the  September  installment:  Purd.,  3072, 
3073.  By  the  Act  of  1911,  Purd.,  1912  Supp.,  468,  they  aSe  payable  to  the 
City  Treasiu-er  in  March  at  a  discount  oi  2%,  in  April  and  May  at  face.  On 
Jime  1st  they  wectelinquent  and  a  3%  penalty  plus  interest  at  J^%  per 
month  added.  In  the  following  February  a  delinquent  list  is  published  and 
the  "cost  of  advertising"  is  added.  By  Act  of  1915,  No.  425,  taxes  are  pay- 
able in  January,  or  in  four  installments.  Liens  may  be  filed  at  any  time  be- 
fore "the  last  day  of  the  third  calendar  year  after  that  in  which  the  taxes 
or  rates  are  first  payable":    Purd.,  5684.       iliS  l^.L  ^7^  Ai^  f   "  Ti..^^     y^^^uj^   ^ 

Section  564.  In  boroughs  we  pay  m  addition  to  county  taxes,  and 
based  on  county  valuations,  a  borough  tax  "not  exceeding  one  cent  on  the 
dollar":  Act  of  1901,  Purd.,  497.  They  are  payable  to  the  borough  tax 
collector:  Act  of  1893,  Purd.,  516.  Each  borough  constitutes  a  school 
district— of  the  third  or  fourth  class — ^and  the  board  levies  a  tax  of  not  to 
exceed  25  mills  on  the  dollar  of  county  valuation.  This  is  collected  by  the 
borough  collector:    Act  of  191 1,  Purd.,  1912  Supp.,  71,  88. 

It  is  the  duty  of  the  county  treasurer  to  keep  a  "tax  collectors'  address  ^^    fJU^^^ 

book"  giving  the  jiames  and  addresses  of  all  borough  and  township  tax  coP  /^  -ILIma^ 
lectors.  A  few  collectors  will  not  send  statements  of  taxes,  unless  driven  to  -Oj^^^^LA^  cm 
it^Jn^rder  that  they  may  secure  for  themselves  the  penalties  from  delinquents,      i^        '^^<1<J 

Section  565.  In  townships  of  the  first  class  property  owners  pay  a  ^^^  ^^JS 
"township  tax"  of  not  more  than  one  per  cent,  levied  by  the  township  com- 
missioners: Purd.,  846,  5347.  The  Act  of  1899,  Purd.,  843,  divided  town- 
ships into  two  classes:  those  of  the  first  class  having  a  population  of  more 
than  300  to  the  square  mile;  and  those  of  the  second  class,  or  "all  other  town- 
ships."   In  first  class  townships  the  commissioners  are  quasi  municipal  offi- 
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cers — in  second  class  townships  the  supervisors  (now  the  board  of  super- 
visors) are  in  charge  of  the  roads.  Compare  Judge  Rice's  opinion  in  Lower 
Merion  Twp.  vs.  Telegraph  Co.,  25  Superior,  306.  The  school  taxes  are 
assessed  as  in  boroughs  and  paid  to  the  township  treasurer:  Act  of  1899, 
Sec.  15,  Purd.,  847. 

Section  566.  In  townships  of  the  second  class  property  owners  pay 
road  taxes  and  school  taxes.  The  road  tax  "shall  not  exceed  10  mills  on 
each  dollar  of  valuation"  and  shall  be  paid  in  cash:  Act  of  191 1,  Purd., 
1912  Supp.,  191;  Act  of  1913,  P.  L.,  918.  (Formerly  it  was  the  custom 
to  allow  a  property  owner  to  give  his  services  instead  of  all  cash  toward  the 
care  of  the  roads.)  The  township  tax  collector  collects  a  school  tax  as  in 
a  borough. 

Section  567.     Numerous  ways  are  authorized  by  which  a  man  may  r^     ^  y        n     / 
ceive  rebates  on  his  roads  taxes,  as,  by  using  wide-tired  wagons,  by  planting     ruL^Lo^-c/^    / 
shade  trees,  preserving  forest  trees:  Purd.,  4721,  6081,  by  erecting  a  water-       CLoT     f  f/S 
ing-trough:    Purd.,  4291.    Land  may  be  classed  as  "auxiliary  forest  reserve" 
and  arbitrarily  valued  for  taxation  purposes  at  $1.00  per  acre:    Acts  of  191 3, 
P  .L.,  40s,  408,  426.  '^MWiy     >^    ^UfJj'^    ^^^AlJu^I^' 

Section  568.  The  payment  of  taxes  as  between  vendor  and  vendee 
should  be  a  matter  for  express  contract,  otherwise  the  rule  seems  to  be  that 
it  is  the  duty  of  the  vendor  to  pay  any  taxes  assessed  against  the  property 
before  the  date  of  the  delivery  of  a  deed.  If  you  sell  land  on  April  i,  191 3. 
you  should  pay  IQ13  taxes.  iin1f^^°  Y^"**  ^g^^^mglLjr''^^''^'^*'  ^^^  <in  appot?  jJ^^U^ 

tionment :    Theodbold  vs.  Sylvester,  27  Superior,  362.    There  may  be  a  cus-      (mxkiluU   JS  t^ 
tom  in  Philadelphia  to  the  contrary:    Sterrett,  J.,  in  Moore  vs.  Taylor,  147       C^ka-^a^^      /, 
Pa.,  481,  484.     If  articles  are  executed  for  the  sale  of  real  estate  in  July,       ^-^^^^^^L^ic/x^ 
191 1,  and  the  deed  is  delivered  in  December,  1912,  it  seems  that  the  vendee         6</siAA  L* 

should  pay  the  1912  taxes,  more  particularly  where  the  delay  is  the  fault   Ct^^^Z^j^i 
of  the  vendee:    Gleen  vs.  Harris,  170  Pa.,  644;  Mangold  vs.  Furnace  Co.,     y^TV^ 
31  Superior,  275.    If  the  vendor  should  but  does  not  pay  the  taxes  assessed      jj  A     ,    /» 
against  the  property  prior  to  the  date  of  a  sale  the  vendee  must  save  his  prop- 
erty from  levy  and  sale  on  a  municipal  claim  and  may  have  an  action  on  the 
warranty  against  the  vendor.    See  Sec.  120,  supra,  as  to  the  duty  between 
landlord  and  tenant  in  the  matter  of  taxes.     See  Sec.  76,  as  to  life  tenant 
and  remainderman. 

Section  569.  Taxes  were  permitted  to  constitute  liens  against  real 
estate  in  certain  parts  of  the  State  by  virtue  of  local  acts  (Allegheny  County 
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Act  of  1844,  P.  L.,  199)  but  a  general  act  of  1881,  relating  to  certain  classes 
of  municipalities,  was  declared  unconstitutional  in  Van  Loon  vs.  Engle,  171 
Pa.,  157.  The  Act  of  1901,  Purd.,  under  "Municipal  Claims,"  2627,  makes 
a  claim  for  t^yi^g — gf  a  rn|inty^rjfy,  borough,  school  district,  etc., — ^a  "first 
lien'*  from  the  date  of  assessment  {JJungan's  Appeal,  88  Pa.,  414;  Trank 
vs.  Gysling,  13  Dist.  R.,  713)  but  to  remain  so  a  municipal  claim  must  be 
filed  in  the  prothonotary's  office  and  indexed  "on  or  before  the  last  day  of 
the  third  calender  year  after  that  in  which  the  taxes  or  rates  are  first  pay- 
able": Act  of  191 1,  Purd.,  1912  Supp.,  431.  Within  five  years  from  the 
filing  of  the  claim  a  scire  facias  must  issue  and  judgment  recovered  thereon 
within  five  years  and  periodically  revived:  Act  of  1901,  Purd.,  2635;  ^^ 
of  1909,  Purd.,  5685.  The  claim  is  filed  against  the  "registered  owner"  (see 
supra,  Sec.  469)  and  must  comply  strictly  with  the  requirements  of  the  Act. 

Section  570.  Municipalities  could  not  make  a  personal  claim  against 
the  owner  of  real  estate  if  the  land  was  "unseated" — the  collection  of  taxes 
was  by  a  proceeding  in  rent.  If  land  was  "seated"  the  proceeding  was  a  per- 
sonal one  against  the  owner  and  no  lien  was  given,  except  by  local  statutes 
of  limited  application,  until  the  passage  of  the  Act  of  1901 :  Ellis  vs.  Hall, 
19  Pa.,  292;  Pottsville  Lumber  Co.  vs.  Wells,  157  Pa.,  5.  See  Sec.  582,  post, 
in  re  Act  of  1907.  Unseated  land  is  "wild"  land,  usually  land  granted  by 
the  Commonwealth  which  the  patentee  has  not  taken  possession  of  or  settled 
or  built  upon. 

Section  571.  Much  like  taxation  is  the  assessment  of  benefits  against 
properties  abutting  upon  public  improvements.  Property  peculiarly  benefited 
may  be  assessed  to  pay  all  or  a  part  of  the  cost  of  a  local  improvement.  This 
may  be  entirely  distinct  from  the  considerations  involved  in  the  exercise  of 
the  power  of  eminent  domain:  Sec.  508,  supra.  If  a  street  is  located  and 
opened  through  a  man's  property  he  is  entitled  to  recover  compensation  for 
the  land  "taken,  injured  or  destroyed"  and  the  viewers  will  consider  the  value 
of  his  tract  before  the  taking  and  its  value  after.  The  damages  may  equal 
the  benefits  and  he  may  receive  nothing.  The  benefits  assessed  against  him 
may  exceed  the  damages  awarded.  These  extra  benefits  may  go  toward 
paying  the  damages  awarded  to  some  other  property  owner  upon  the  line  of 
the  improvement 

Section  572.  If  there  is  no  "taking"  of  property,  as  upon  the  paving 
of  a  street,  the  cost  of  an  improvement  may  be  assessed  against  abutting 
properties  benefited  by  the  improvement — if  no  property  is  "taken,  injured  or 
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destroyed,"  the  assessment  of  benefits  (not  in  total  exceeding  the  total  cost 

of  the  work)  is  much  like  taxation.    If  property  is  **taken,  injured  or  de-  n    jl    /Lg    f 

stroyed,"  or  if  one  abutter  is  assessed  with  benefits  which  will  be  used  to  pay  (-^^OJ^-^^u^ 

damages,  the  owner  of  the  damaged  property  or  the  man  assessed  with  such  /fr^^^^ 

benefits  is  entitled  not  only  to  a  hearing  before  a  board  of  viewers  but  to  a  ^vc      oMJuX 

jury  trial  upon  an  appeal:    Const.,  Art.  i6,  Sec.  8,  Purd.,  209.    If  no  prop-  (yf      qI^um^ 

erty  is  taken  or  so  damaged,  the  assessment  of  benefits  is  made  by  the  viewers  J    4^         ^ 
and  no  appeal  lies  upon  which  a  jury  trial  may  be  had:    Murdoch  vs.  Pitts- 
burgh, 223  Pa.,  280;  Brackney  vs.  Crafton,  31  Superior,  413. 

Section  573.  The  "front  foot"  rule  for  assessing  the  cost  of  grading, 
paving  or  curbing  of  a  street  is  even  more  siunmary  and  more  in  the  nature 
of  taxation.  For  example  two-thirds  of  the  abutting  owners  upon  a  borough 
street  may  petition  council  to  pave  a  street  and  cotmcil  may  then  collect  two- 
thirds  of  the  cost  from  the  owners  (whether  petitioners  or  not)  of  real  estate 
bounding  or  abutting  thereon,  by  an  equal  foot  front  assessment  on  the 
land  bounding  or  abutting  as  aforesaid,  ascertained  by  a  street  commissioner 
or  borough  engineer:  Purd.,  2691,  523.  (See  also  Act  of  191 1,  Purd.,  1912 
Supp.,  46,  and  Act  of  191 1,  ibed,  47,  by  which  petition  is  unnecessary  in  cer- 
tain circiunstances.)  Compare  Purd.,  3176,  and  Act  of  1913,  P.  L.,  582,  as 
to  "front  foot  rule"  in  third  class  cities;  Act  of  1909,  Purd.,  5779,  as  to 
second  class  cities;  Act  of  1909,  Purd.,  5350,  as  to  first  class  townships.  Com- 
pare opinion  of  Rice,  P.  J.,  in  Harrisburg  vs.  McPherron,  14  Superior  473, 
(affirmed  in  200  Pa.,  343). 

Section  574.  To  justify  the  assessment  of  benefits  against  abutting 
property  it  must  be  apparent  that  the  assessed  property  is  peculiarly  bene- 
fited— ^the  improvement  must  be  local  and  not  general :  Hammett  vs.  PhUa- 
delphia^  65  Pa.,  146 — Supreme  Court  Examiners'  case. 

Section  575.  The  property  must  abut  upon  the  line  of  the  improve- 
ment to  justify  the  assessment  of  benefits:  Morewood  Avenue,  159  Pa.,  20; 
Cooper  vs.  Bellevue  Borough,  51  Superior,  597. 

Section  576.  An  assessment  for  an  improvement  may  be  made  but 
once,  as  the  repair  or  renewal  is  for  the  general  public  benefit.  An  attempt 
was  made  to  assess  the  cost  of  paving  Broad  Street  with  Nicholson  pavement 
upon  abutting  properties  but  this  was  not  permitted  because  the  street  had 
been  well  paved  with  cobble  stones:    Hammett  vs.  Philadelphia,  65  Pa.,  146. 

Section  577.    The  Shade  Tree  Commission  Act  of  1909,  Purd.,  5707, 
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authorizes  the  assessment  (in  a  most  summary  way)  against  abutting  prop- 
erties of  the  cost  of  planting,  removing,  guarding,  etc.,  trees. 

Section  578.  Sidewalks  may  be  ordered  laid  by  a  municipality  and  if 
the  abutting  owner  does  not  construct  and  maintain  a  sidewalk  when  notice 
to  do  so  is  served  the  municipality  may  do  so  and  recover  the  cost  by  suit 
in  assumpsit  or  by  a  municipal  lien:  Act  of  1891,  Purd.,  2751 ;  Act  of  1901, 
Purd.,  31 15.  Compare  power  of  a  borough  to  add  a  209??  penalty:  Act  of 
185 1,  Purd.,  494,  and  power  of  first  class  townships  to  add  a  penalty  of  10%  : 
Act  of  191 T,  Purd.,  1912  Supp.,  187.  See  Shady  Avenue,  34  Superior,  327; 
Philadelphia  vs.  Weaver.  14  Superior,  293.  Note  that  as  incidental  to  the 
maintenance  of  a  sidewalk  a  property  owner  may  be  required,  as  by  ordi- 
nance in  Pittsburgh,  to  sweep  it  on  Wednesday  and  Saturday  of  each  week 
and  to  remove  snow  and  ice  within  twelve  hours  or  pay  a  fine  of  $2.00  and 
costs.  Note  also  that  if  a  pedestrian  is  injured  by  reason  of  the  defective 
condition  of  a  sidewalk  he  may  sue  the  municipality  or  he  may  sue  the  abut- 
ling  property  owner.  If  the  pedestrian  recovers  a  judgment  against  the  /yhuAjt  y^ 
municipality  that  defendant  may  sue  the  property  owner  because  of  the  ulti-  v!Uft,fiJi,<>L<# 
mate  duty  upon  the  owner  to  maintain  the  sidewalk  in  proper  condition: 
Borough  of  Brookville  vs.  Arthurs,  130  Pa.,  501.  AuXic  .  t>7    t^A^J^  •  [(d^^nd^^^ 

Section  579.  Sewer  assessment  may  be  made  against  abutting  prop- 
erty owners  according  to  the  front  foot  rule,  or  "according  to  benefits"  as- 
certained by  viewers:  Act  of  1909,  Purd.,  5779,  in  re  second  class  cities: 
Act  of  1911,  Purd.,  1912  Supp.,  48,  in  re  boroughs;  Act  of  1905,  Purd., 
5352,  in  re  first  class  townships.  Municipalities  may  condemn  property  for 
the  construction  of  sewers  within  (Purd.,  2742)  or  without  (Purd.,  5708) 
their  limits,  but  the  amount  payable  in  damages  cannot  be  assessed  upon 
others  as  benefits:  Act  of  1871,  Purd.,  1400;  Mill  Creek  Sewer,  196  Pa., 
183 ;  nor  can  a  property  owner  be  asked  to  pay  the  cost  of  a  trunk  line  sewer 
of  say  eight  feet  in  diameter  when  an  eighteen  inch  sewer  would  be  sufficient 
for  the  local  needs :  Park  Avenue  Seivers,  169  Pa.,  433.  When  a  sewer  has 
been  built  the  abutting  property  owners  may  be  compelled  to  make  connection 
with  the  sewer  at  a  fixed  charge  and  in  a  specific  way:  Purd.,  501,  and 
5283,  in  re  boroughs,  and  Act  of  1901,  Purd.,  852,  in  re  first  class  townships. 
Compare  Anderson  vs.  Township,  217  Pa.,  369. 

Section  580.  Sprinkling  and  street  cleaning  expenses  may  be  assessed 
against  abutting  properties  upon  the  front  foot  basis  in  third  class  cities: 
Purd.,  3124.    This  may  have  been  repealed  in  1901 — ^see  foot  note  in  Pur- 
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don.    Second  class  townships  may  assess  abutting  land  owners  with  the  cost 
of  street  lighting:    Act  of  1913,  P.  L.,  371. 

Section  581.  License  taxes  are  imposed  by  municipalities  upon  many 
objects — business  and  properties — such  as  railroad  switches,  ball  parks, 
theatres,  telegraph  poles,  etc.,  Purd.,  3014,  3016,  3109.  The  "taxes"  are  col- 
lected by  actions  of  assumpsit  and  do  not  seem  to  be  within  the  meaning  of 
"municipal  claims."  The  licenses  are  not  strictly  taxes  but  fees  for  police  in- 
spection, etc.:  Compare  Pittsburgh  Railways  Co.  vs.  Pittsburgh,  211  Pa., 
479;  Titusville  7'^.  Gahan,  34  Superior,  613;  Postal  Telegraph  Cable  Co.  vs. 
Borough,  192  U.  S.,  64,  reversnig  202  Pa.,  583;  Delaware,  etc..  Telegraph 
Co.'s  Petition,  224  Pa.,  55. 

Section  582.  For  the  collection  of  "assessments"  of  the  various  kinds 
a  municipality  may  proceed  by  filing  municipal  claims  against  the  property 
and,  after  securing  judgment  upon  a  writ  of  scire  facias,  may  sell  the  land 
by  a  writ  of  levari  facias:  Act  of  1901,  Purd.,  2627,  et  seq.  The  Act  of 
1907,  amended  in  1909,  Purd.,  5685,  authorized  municipalities  to  "proceed 
for  the  recovery  of  any  mtmicipal  claim  or  claims,  whatsoever,  by  lien  or 
by  action  of  assumpsit."  Prior  to  1907,  a  municipal  claim  involved  no  per- 
sonal liability  upon  the  property  owner  except  in  cases  of  special  or  local 
statutes  (McKeesport  vs.  Fidler,  147  Pa.,  532)  but  now  the  municipality  may 
bring  suit,  if  the  land  is  worth  little,  and  secure  a  general  judgment  against 
the  individual,  or  it  may  file  a  municipal  claim  or  lien. 

Section  583.  Viewers'  proceedings  involve  so  much  of  technical  prac- 
tice that  little  can  be  given  here.  The  property  owner  who  seeks  damages  by 
reason  of  the  construction  of  street  or  municipal  improvements  must  present 
his  claims  before  viewers  (or  a  jury  of  view  if  the  municipality  will  waive 
viewers'  proceedings:  Act  of  1895,  Purd.,  2748)  and  may  sue  in  trespass 
only  if  the  work  is  negligently  done:  Barrett  vs.  Minersville  Borough,  38 
Superior,  76;  Deer  vs.  Sheraden  Borough,  220  Pa.,  307.  G)mpare  Sec.  514, 
supra. 

Section  584.  An  important  thing  to  note  is  that  a  property  owner  who 
builds  a  stnicture  upon  the  lines  of  a  located  street  may  not  "recover  any 
damages  for  any  buildings  or  improvements  of  any  kind  which  shall  or  may 
be  placed  or  constructed  upon  or  within  the  lines  of  any  located  street  or 
alley" :  Act  of  1891,  Sec.  12,  Purd.,  2746.  This  may  place  an  embargo  upon 
improvements  for  the  years  elapsing  between  a  street  location  and  its  physical 
opening.    Compare  Hazvkins  vs.  Pittsburgh,  220  Pa.,  7,  but  see  Act  of  1913, 
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p.  L.,  212.  Pittsburgh  has  frequently  located  "paper  streets"  through  prop- 
erties, thus  placing  embargoes  on  improvements — ^no  damages  can  be  claimed 
imtil  a  physical  opening — and  then  done  nothing  for  years  toward  physical 
opening.  It  seems  that  a  property  owner  may  ask  the  City  to  open  such  a 
street  in  six  months  or  to  repeal  the  location  ordinance :  Sec.  3,  Act  of  1889, 
Purd.,  3088, — ^not  necessarily  unconstitutional  because  part  of  Act  was  so 
declared  in  Pittsburgh's  Petition,  138  Pa.,  401.  Boroughs  must  open  located 
streets  within  two  years:    Act  of  191 1,  Purd.,  1912  Supp.,  612. 


BUILDINGS,  PARTY  WALLS,  MECHANICS'  LIENS,  ETC. 

Section  585.  Building  restrictions  have  been  considered:  Sections, 
supra,  435,  146.  Fixtures  (Sees.  119,  4,  417),  improvement  leases  (Sec. 
20),  sidewalks  (Sec.  578),  the  duty  of  repair  as  between  landlord  and  tenant 
(Sec.  115),  the  discredited  doctrine  of  "ancient  lights"  (Sec.  425),  etc.,  have 
been  mentioned. 

Section  586.  A  man  building  a  structure  in  a  first  class  (Purd.,  2816, 
S727)>  second  class  (Purd.,  3046,  3036,  5777)  or  third  class  (Act  of  1913, 
P.  L.,  590)  city  or  in  a  borough  (Purd.,  494,  499,  5276),  must  observe  the 
building  regulations  as  to  the  thickness  of  walls,  material,  manner  of  con- 
struction, etc.  He  is  usually  required  to  secure  a  building  permit.  If  he 
owns  an  old  building  he  may  be  required  to  remedy  an  unsafe  condition  upon 
the  building  inspection  bureau's  decision  which  is  final  unless  an  appeal  is 
taken  within  three  days  (Purd.,  3047). 

Section  587.  Party  walls  may  be  regulated  and  erected  in  cities  and 
boroughs  imder  the  direction  of  the  building  inspectors.  It  may  be  easy  to 
understand  why  arbitrary  rules  may  be  prescribed  and  mandates  of  petty 
officials  observed  as  to  the  construction  of  buildings  because  of  possible  dan- 
gers from  fires  or  to  the  public,  but  it  is  often  hard  to  understand  why  A. 
should  be  permitted  to  construct  a  wall,  say,  22  inches  in  thickness  using  1 1 
inches  of  B.'s  land,  more  particularly  if  B.  is  unwilling  and  if  B.'s  land  is 
worth  several  thousand  dollars  a  front  foot.  Justice  Read  in  Vollmer^s  Ap- 
peal, 61  Pa.,  118,  justifies  party  walls  by  reciting  their  historical  develop- 
ment from  the  Fire  of  London  in  1666  when  legislation  seemed  justified  as  a 
police  or  fire  measure  and  recites  the  Pennsylvania  Legislation  dating  from 
1 72 1  when  Philadelphia  appreciated  the  fact  that  ultimate  economy  would 
result  from  the  construction  of  party  walls  upon  lots  which  were  of  24  foot 
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frontage  upon  the  original  Plan  of  the  City.  Compare  opinion  of  Justice 
Mitchell  in  Hoffstot  vs.  Voight,  146  Pa.,  636,  and  see  notes  to  Purd.,  page 
2835- 

Section  588.  If  A.  erects  a  party  wall  upon  his  own  and  B.'s  land  for 
a  six  story  building  its  cost  shall  be  "finally  and  conclusively"  determined  by 
the  building  inspector  after  a  more  or  less  perfunctory  hearing  of  A.  and  B. 
If  this  cost  should  be  fixed  at,  say,  $2,000,  A.  must  bear  the  entire  cost  until 
such  time  as  B.  may  want  to  use  the  party  wall  **by  building  into  or  against 
it,  or  by  in  any  way  using  it  for  any  new  building  or  structure"  when  he 
may  be  compelled  to  pay  to  A.  the  "proportion  of  the  cost  of  said  wall  as 
fixed  by  the  superintendent,  or  his  agent,  or  of  so  much  of  it  as  he  may  de- 
sire to  use."  If  B.  desires  to  use  merely  three  stories  of  the  party  wall  he 
would  pay  A.  $500.  The  cost  to  B.  should  not  exceed  one-half  the  total  of 
$2,000  and  by  using  it  for  three  of  the  six  stories  he  should  pay  one-fourth 
and  that  only  when  he  builds  and  without  interest.  If  A.  sells  his  lot  to  C. 
the  right  to  seek  compensation  from  B.  when  B.  makes  use  of  the  party  wall 
passes  to  C.  imless  there  is  an  express  provision  to  the  contrary:  Act  of 
1849,  Purd.,  3467;  Voight  vs.  Wallace,  179  Pa.,  520.  In  Penna.  Co.  vs. 
Odd  Fellows,  50  Superior,  255,  B.  was  compelled  to  contribute  although  he 
used  the  wall  solely  for  recessing  his  girders  without  deriving  any  support 
from  the  wall.  But  see  German  N.  B.  vs.  Mellor,  238  Pa.,  415.  For  a  case 
of  unusual  oppression  in  the  matter  of  a  wall  see  Pile  vs.  Pedrick,  167 
Pa.,  296. 

Section  589.  Division  fences  may  be  built  at  the  joint  expense  of  ad- 
joining owners  in  accordance  with  the  provisions  of  the  Act  of  1907,  Purd., 
5496,  as  explained  in  Turner  vs.  Richards,  34  Superior,  624.  Early  acts, 
general  or  local,  were  codified  in  1907.  These  seem  to  relate  to  townships 
and  boroughs:  Purd.,  1664.  Cities  and  boroughs  may  regulate  partition  or 
division  fences  "at  the  equal  expense  of  the  parties":  Purd.,  3020,  3123,  497. 
"Spite  fences"  are  damnum  absque  injuria  in  most  jurisdictions:  i  Cyc, 
789;  25  L.  R.  A.  (N.  S.),  831.  It  is  the  duty  of  the  owner  of  cattle  to  fence 
them  in — it  is  not  the  duty  of  the  owner  of  real  estate  to  fence  his  property 
against  roaming  cattle :    Hall  vs.  Kreider,  55  Superior,  483. 

Section  590.  There  are  many  rules  as  to  the  use  of  premises  for  cer- 
tain purposes  which  involve  the  law  relating  to  nuisances.  The  limits  of  a 
man's  right  to  "enjoy"  his  property,  if  his  use  might  injure  another,  are  dis- 
cussed in  books  on  torts,  equity,  etc.,  and  will  not  be  catalogued  here.  The 
law  relating  to  trespasses  will  not  now  be  considered.    The  following  relate 
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to  the  property  rights  more  particularly  involved  in  building  upon  your 
premises : 

Section  591.  For  many  years  it  was  supposed  that  lot  owners  in  towns 
and  cities  could  not  grade  their  land  without  liability  for  damage  caused  by 
increased  flow  of  surface  water  upon  a  lower  lot  (Bentz  vs.  Armstrong,  8 
W.  &  S.,  40)  but  Chief  Justice  Mitchell  repudiated  this  and  held  that  there 
was  no  liability  of  this  nature :    Reilly  vs.  Stephenson,  222  Pa.,  252. 

Section  592.  You  may  own  the  soil  to  the  middle  of  a  street  (Sec. 
413,  stipra),  subject  to  the  servitude  in  favor  of  the  public  (not  in  favor  of 
private  interests:  Seibert  vs.  Sebring,  55  Superior,  475),  but  this  servitude 
seems  to  extend  downward  indefinitely  in  so  far  as  city  or  borough  streets 
are  concerned:  Rafferty  vs.  Central  Traction  Company,  147  Pa.,  579,  590. 
You  can  not  object  to  the  placing  of  conduits,  pipes,  etc.,  if  the  municipality 
gives  its  consent.  If  you  want  to  construct  a  vault  beneath  a  sidewalk  you 
must  secure  a  permit.  If  you  want  to  build  a  projecting  bay  window,  steps 
or  other  structure  you  must  secure  a  permit  and  then  run  the  risk  of  having 
the  municipality  direct  you,  at  a  later  time,  to  remove  any  encroachment 
(Purd.,  31 17,  3015).  (Compare  Mint  Arcade  vs.  Wanamaker,  231  Pa., 
277,  and  Pentony  vs.  P.  R.  R.,  231  Pa.,  464,  as  to  projecting  cornices  com- 
plained of  by  other  property  owners.)  If  you  own  property  in  a  township 
your  ownership  in  the  soil  beneath  one-half  the  road  is  more  complete  and 
the  servitude  less:  Sterling's  Appeal,  iii  Pa.,  35;  Dempster  vs.  Traction 
Co.,  205  Pa.,  70;  North  Pa.  R.  R.  vs.  Traction  Co.,  205  Pa.,  579.  Even  in 
townships  however  an  abutting  property  owner  should,  it  seems,  secure  the 
consent  of  the  supervisors  before  going  beneath  a  public  road:  Snively  vs. 
Washington  Toivnship,  218  Pa.,  249,  253. 

Section  593.  The  right  to  subjacent  and  lateral  support  has  been  con- 
sidered :  Sec.  253,  supra.  A  man  is  entitled  to  lateral  support  for  his  land 
but  not  for  his  buildings :  Richard  vs.  Scott,  7  Watts,  460;  Malone  vs.  Pierce, 
231  Pa.,  535;  Cooper  vs.  Concrete  Company,  231  Pa.,  557.  In  second  class 
cities  there  is  a  /duty  to  support  and  under-pin  an  adjoining  building  if  the 
excavation  is  more  than  15  feet  deep:    Act  of  1895,  Purd.,  3051. 

Section  594.  Many  acts  and  ordinances  relate  to  the  installation  of 
fire  escapes,  the  inspection  of  elevators,  the  removal  of  cess-pools,  garbage, 
dead  animals,  etc.,  the  safeguarding  of  wiring,  flues,  etc.,  the  approval  of 
plumbing,  the  "abatement"  of  smoke,  etc.  Most  of  these  are  valid  and  con- 
stitutional as  police  measures.     The  duty  is  frequently  imposed  upon  the 
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"owner  or  occupier."    No  attempt  is  made  here  to  catalogue  them.     Their 
observance  is  incidental  to  the  construction  and  ownership  of  buildings. 

Section  595.  Mechanics'  liens  have  been  authorized  since  1803  when 
an  act,  local  to  Philadelphia,  was  passed.  Scores  of  local  acts  have  enlarged 
the  application  and  in  1901  a  code  was  prepared  by  Mr.  Alex.  Simpson  and 
enacted  as  a  statute.  If  a  carpenter  or  blacksmith  was  given  an  article  to 
repair  the  common  law  gave  him  a  lien  upon  it  for  the  value  of  his  services 
and  the  lien  continued  as  long  as  he  had  possession.  At  common  law  he  had 
merely  a  lien  and  could  not  sell  or  dispose  of  the  article.  If  he  lost  possession 
he  lost  his  "possessory  lien.'*  It  was  thought  that  a  carpenter  or  mechanic 
who  contributed  labor  upon  a  house  should  have  the  same  rights  as  the  car- 
penter who  did  work  in  his  shop.  Work  put  into  a  house  was  combined  with 
the  materials  and  work  of  other  artisans  no  one  of  whom  retained  possession 
of  the  article  representing  his  contribution.  The  theory  of  the  legislation 
beginning  with  the  Philadelphia  Act  was  that  this  discrimination  in  the  com- 
mon law  should  be  remedied  and  the  result  was  the  "statutory  lien"  known 
as  the  "mechanic's  lien." 

Section  596.  If  A.  employs  B.  to  build  a  house  or  a  part  of  the  house 
it  may  be  all  right  to  say  that  B.  may  look  to  the  individual  credit  of  A.  or 
may  look  to  the  credit  of  the  house — there  is  privity  between  A.  and  B. 
The  laws  went  further  and  provided  that  a  subcontractor  might  have  a  lien. 
A.  might  contract  with  B.  for  the  entire  work  and  then  pay  B.  the  contract 
price  upon  completion.  Contractors  C,  D.  and  E.  doing  work  for  B.  might 
not  be  paid  by  B.  These  subcontractors  might  then  look  to  the  "credit  of  the 
building"  and  thus  indirectly  compel  A.  to  pay  them  or  A.  would  run  the  risk 
of  having  the  house  and  its  curtilage  sold  by  the  sheriff  in  satisfaction  of  the 
liens.  There  is  no  privity  between  A.  and  C,  D.  and  E — ^A.  may  never 
have  heard  of  them. 

Section  597.  Art.  3,  Sec.  7,  of  the  Constitution  of  1874,  Purd.,  152, 
prohibited  the  passage  of  any  local  or  special  law  authorizing  the  creation, 
extension  or  impairing  of  liens,  or  providing  or  changing  the  methods  for  the 
collection  of  debts.  It  would  be  special  legislation  to  permit  a  limited  class 
to  have  methods  for  collection  or  to  have  liens  not  generally  given.  Our 
Supreme  Court  has  said  that  mechanics'  Hens  may  be  tolerated  only  because 
they  had  been  permitted  for  so  many  years  before  1874,  that  were  they  new 
inventions  they  would  be  in  violation  of  the  Const.,  and  that  any  features 
in  the  Act  of  1901  not  found  in  the  legislation  in  force  prior  to  1874  will  be 
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declared  unconstitutional:  Henry  Taylor  Lumber  Co.  vs.  Carnegie  Insti- 
tute, 225  Pa.,  486.  Several  sections  of  the  Act  of  1901  have  been  declared 
unconstitutional  upon  this  theory.  The  pioneer  case  was  Marble  Co.  vs. 
Grant,  14  Dist.  R.,  453. 

Section  598.  The  Act  of  1901  requires  38  pages  of  the  Phamplet 
Laws  and  several  books  have  been  written  on  the  subject.  The  details  of 
practice  are  so  minute  that  an  attorney  will  not  undertake  to  prosecute  a  lien 
unless  he  has  the  Act  and  the  decisions  before  him  or  luiless  he  has  had 
broad  experience.  These  liens  are  the  "creatures"  of  statutes  and  almost  exact 
compliance  with  the  statutory  requirements  is  required :  Wolf  Co.  vs.  P.  R. 
R.,  29  Superior,  439;  Breitweisser  Lumber  Co.  vs.  Wyas-Thaiman,  51 
Superior,  83. 

Section  599.  The  claim  must  be  filed  in  the  prothonotary's  office  within 
six  months.  Proper  notice  of  intention  to  file  a  lien  and  notice  of  the  filing 
must  be  served.  The  law  prescribes  the  form  of  the  claim.  A  scire  facias 
must  be  issued  within  two  years  (or  within  15  days  if  the  defendants  take  a 
rule  so  requiring)  and  judgment  must  be  rocovered  in  five  years  or  alias 
sci,  fas.  issued:  Kountz  Bros.  vs.  Ice  Co.,  36  Superior,  639.  After  judg- 
ment is  secured  on  the  sci.  fa.  the  claimant  may  have  the  sheriff  sell  the 
premises  upon  a  writ  of  lez^ari  facias. 

Section  600.  The  ov\mer  may  protect  himself  from  this  inconvenience 
by  properly  filing  in  the  prothonotary's  office  a  "no  lien  contract" :  Burger 
vs  Cigar  Co.,  225  Pa.,  400.  The  owner  may  require  of  the  contractor  a 
proper  bond  of  indemnity.  If  he  does  neither  he  is  not  well  advised  or  he 
is  credulous. 
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